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THE “CONTINUOUS VOYAGE” DOCTRINE DURING THE 
CIVIL WAR, AND NOW 


Mr. Atherly-Jones, in his Commerce in War,' says that what the courts 
of the United States did, during the Civil War, was not to apply the 
principle of a continuous voyage (which had been originally asserted in 
support of national monopolies of colonial trade), to the carriage of 
contraband goods, still less to blockades; but to depart from the old 
rules of evidence. 

Undoubtedly, the English prize courts, at the beginning of the nine- 
teenth century, showed themselves slow to condemn, as prize, on con- 
jectural evidence, a ship whose papers were regular and showed a clear- 
ance for a neutral port, where their honesty was vouched for by those 
on board of her. In such case they required, as a rule, strong and clear 
proof that her contract of carriage to that port was not in fact to end 
with her arrival there, but that she had a hidden purpose to play a part 
in a scheme to go further, or to forward the cargo to the territory of the 
belligerent in some other way. A ship, or her cargo, as the rule was 
familiarly stated, was only to be condemned on proof ‘out of her own 
mouth.”’ It can only be proper to condemn a ship, when it was proper 
to arrest her; and the right of search, it was held, should justly be limited 
to what is, in its nature, the best evidence. 

It does not seem to the writer that the position of Mr. Atherly-Jones 
is sustained by an examination of the line of American decisions to which 
he refers. What they do show is an unnecessary commingling of the 
subjects of contraband and blockade.” 

Chief Justice Chase, who speaks for the court in most of the cases in 
question, never assumed to disregard the accredited rules of evidence 
in Anglo-American prize courts. In one suit, indeed, the Supreme 
Court upheld quite an irregular “invocation” by the captor of evidence 

1 Page 255. 

2See Professor Holland’s criticisms in Takahashi’s Cases on International Law 
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beyond what came from the ship itself; but they did so on the ground, 
not that the procedure of the District Court was right, but that it had 
worked no injustice. In the opinion it was also asserted that ‘‘the 
clearest good faith may very reasonably be required of those engaged in 
alleged neutral commerce with a port constantly and notoriously used 
as a port of call and transshipment by persons engaged in systematic 
violation of blockade and in the conveyance of contraband of war.” 
But the Chief Justice was able to refer to official correspondence on the 
part of the British Government which fairly justified this assertion.® 
If Nassau was admittedly such a port, the good faith of the voyage was 
necessarily open to grave question. The Springbok, if trading there 
with an ulterior purpose to furnish contraband goods to the enemy, 
could not justly complain if her object was very critically investigated. 
Dolus circuito non purgatur. Fraud is seldom openly practiced, and 
seldom confessed. It hides its head. Its existence is never presumed. 
It can often be brought out only by inference from facts which are 
somewhat remote. A considerable latitude in proof of fraud is therefore 
allowed in all courts, but especially in those of admiralty.‘ 

Dr. Thomas Baty, in discussing the Declaration of London, has thus 
characterized the American use of the doctrine of the continuous voyage: 


Nothing surprises one more than to hear the doctrine of the con- 
tinuous voyage called an “ English” doctrine. In Stowell’s hands it was 
English, but harmless. He meant that a ship which was obviously 
going to a particular port, and had as obviously carried her cargo from 
another, should be held to have carried it from one to the other, despite 
intervening calls. That was a perfectly plain and simple matter. What 
we are now asked to allow, is to admit, after the fashion of Chief Justice 
Chase, a roving inquiry into all sorts of presumptions while the voyage is 
yet in its initial stage. That is not English, not satisfactory, and not 
inexpensive. Judge Nelson—whose years on the bench were twenty to 
Chase’s one, and who was afterwards one of the Alabama Commis- 
sioners—condemned the idea when it was first enunciated. Hall quotes 
His Honour as saying: ‘‘ The feeling of the country was deep and strong 
against England, and the Judges, as individual citizens, were no excep- 
tion to that feeling. Besides, the Court was not then familiar with the 


® The Springbok, 3 Wall. 1, 20, 22. 
* Hoxie v. Home Insurance Co., 32 Conn. 21, 37; Letter of Sir William Scott and 
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law of blockade.”” Judge Nelson adds that the Springbok case was de- 
cided (as does not appear in Wallace’s Reports) on the casting vote of 
the Chief Justice.° 

The phrase “roving inquiry into all sorts of presumptions”’ is cer- 
tainly an extravagant statement of the rulings of the Supreme Court in 
any of the cases arising out of the Civil War, in which two voyages were 
held to be in effect one. Mr. Justice Nelson’s indiscreet declaration 
in a private letter to William Beach Lawrence, that the court were not, 
when the case of the Springbok was decided, familiar with the law of 
blockade, was no doubt true. Many years had then elapsed since the 
United States had been engaged in a maritime war; but it is worth 
remembering that one prize case had quite recently been determined by 
the Supreme Court in which this very doctrine of the continuous voyage 
was stated and affirmed,® and that a third of those who were then on the 
bench sat also to decide the fate of the Springbok. It might be noted 
also that Mr. Justice Nelson did not dissent, in either of the cases named, 
from the opinion or the judgment. 

It can hardly be denied, however, that in several opinions, in Civil 
War prize cases, there is an apparent confusion between the conse- 
quence of carrying contraband and the consequence of trying to run a 
blockade. 

In the case of The Peterhoff, this statement is made: 

We know of but two exceptions to the rule of free trade by neutrals 


with belligerents; the first is that there must be no violation of blockade 
or siege; and the second that there must be no conveyance of contraband 


to either belligerent. 

This is clear, and it is true. But on the same page it is said of an ear- 
lier opinion: 

The Bermuda’ and her cargo were condemned because engaged in a 
voyage ostensibly for a neutral, but in reality either directly or by sub- 
stitution of another vessel, for a blockaded port. The Peterhoff was 
destined for a neutral port with no ulterior destination for the ship, or 


none by sea for the cargo to any blockaded place. In the case of the 
Bermuda, the cargo destined primarily for Nassau could not reach its 


5 Reports of the International Law Association, XX VI, 118. 
6 Jecker v. Montgomery, 13 How. 498; 18 How. 110, 114. 
73 Wall. 514. 
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ulterior destination without violating the blockade of the rebel ports; in 
the case before us the cargo, destined primarily for Matamoras, could 
reach an ulterior destination in Texas without violating any blockade at 


Do not such expressions denote a misapprehension of the law of 
blockade? 

A ship may be seized for trying to run a blockade, whatever her 
nationality, whatever her cargo, whatever be the character of her papers. 
To support the condemnation of the Bermuda, it was enough to show 
that she was virtually and knowingly carrying contraband goods to 
an enemy’s port. It was not essential to show that it was also a block- 
aded port. 

Prize law treats a ship as a moral person. What she carries partakes 
her character, and may infect it. The cargo is the cause of the voyage. 
If the ownership of ship and cargo be the same, a forfeiture of the cargo 
of a neutral vessel for breach of blockade, or if it be carrying contraband 
goods, her sailing for any enemy’s port, forfeits also the ship. She is 
condemned because she is guilty of unneutral conduct. If she has tried 
to run a blockade, whatever be her cargo, she has likewise attempted to 
evade a legal duty. If there were no intention of evasion, she must be 
freed. 

What duty is it, the breach or intended breach of which entails such a 
penalty? 

A duty which a government will enforce is something which we are at 
fault if we do not perform. It is something owed to a power higher than 
we. It is something owed by virtue of law, and of a law to which we are 
amenable. 

No ship has two masters. She is accountable to but one power— 
her own sovereign—so long as she remains within his territorial waters. 
But if she puts out to sea, she impliedly accepts such liabilities as may 
be imposed upon her by the general rules of maritime law. Her own 
sovereign consents to this by letting her sail. 

International law is a part of maritime law. It is that part which 
treats the ship as a moral person. It recognizes certain rights as ap- 
pertaining, during the course of a war, to each of the belligerent Powers, 
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and reciprocal duties in respect to those over whom such rights may 
extend. It recognizes a right of blockade. It recognizes a right to seize 
contraband goods on the high seas, destined to the enemy’s country 
through any port, blockaded or unblockaded. 

If a neutral ship comes within the power of a belligerent, which as- 
serts that she is endeavoring to frustrate its efforts to keep supplies 
from its enemy, it can carry her before its prize courts, to ascertain 
whether her owners have not forfeited their property in her. The ground 
of such a forfeiture is her attempt to violate its belligerent rights, and 
her being caught red-handed while making the attempt.? This is an 
offence against the law of nations, but it is seldom reached for punish- 
ment unless the ship is seized before actually reaching her point of 
destination. The forfeiture is, in the main, a preventive remedy. It 
is but an imperfect offence, the attempt to commit which is to be pun- 
ished swiftly, if at all; certainly not later than the return voyage. 

The doctrine of the continuous voyage is practically concerned only 
with cargoes of contraband goods, bound—directly or indirectly—to 
the country of an enemy of the captor. Theoretically, it may include 
a ship not carrying contraband, but intending to run a blockade either 
in ballast or with non-contraband goods. Such an intention has been 
viewed as a fault of the ship for which she may be seized anywhere on 
the high seas at the very beginning of her voyage.” 

The Declaration of London (Art. 17) lays down something new, so far 
as American law is concerned, when it declares that the seizure of neutral 
vessels for violation of blockade may be made only within the radius of 
action of the ships of war assigned to maintain an effective blockade. 

The Springbok, sailing from London to Nassau, laden with contra- 
band, was seized on the high seas, about a hundred and fifty miles from 
her ostensible port of destination. Her cargo was declared good prize 
because, said the Chief Justice, “contraband or not, it must be con- 
demned if destined to any rebel port, for all rebel ports were under 
blockade.” The opinion sums up the situation thus: 


Upon the whole case we cannot doubt that the cargo was originally 
shipped with intent to violate the blockade; that the owners of the cargo 


*See The Imina, 3 C. Rob. 167. 
1 The Adula, 176 U. S. 361, 370. 
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intended that it should be transshipped at Nassau into some vessel more 
likely to succeed in reaching safely a blockaded port than the Springbok; 
that the voyage from London to the blockaded port was, as to cargo, 
both in law and in the intent of the parties, one voyage; and that the 
liability to condemnation, if captured during any part of that voyage, 
attached to the cargo from the time of sailing.” 


But suppose there had been no blockade. Would the Springbok have 
acted in good faith, as a neutral subject, had she planned just such a 
continuous voyage, carrying contraband? 

In a carefully prepared article published in the Journal of this Society 
in 1910,7 Mr. L. H. Woolsey states that he had found no English or 
American case in which the doctrine of the continuous voyage was directly 
and exclusively applied as a determining factor to a pure blockade case. 

The Declaration of London was so framed as to exclude it in such 
cases altogether. Article 19 roundly declares that ‘whatever may be 
the ulterior destination of the vessel or of her cargo, the evidence of 
violation of blockade is not sufficiently conclusive to authorize the seizure 
of the vessel if she is at the time bound toward an unblockaded port.” 

Articles 17 and 19 were, when adopted, understood to be a concession 
by the United States in a compromise by which also (Articles 34 and 35) 
the seizure of conditional contraband under a claim of a continuous 
voyage was made a subject of close regulation.’® By Article 30 the 
American doctrine as to transportation by land, in the last stage of 
transit, so far as absolute contraband is concerned, and by Article 37 that 
respecting the place of capture as to all contraband, were sustained. 
Both strike the mind of the ordinary man with favor, and any judicial 
doctrine which has common sense to recommend it, is likely to stand the 
test of time. 

The failure of the belligerents to ratify the Declaration of London 
nullified any obligation on our part on account of its ratification by our 
Government in 1912; and the modifications, subject to which each of 
them has since accepted it, were, of course, inconsistent with its provision 
(Article 65) that it forms ‘‘an indivisible whole.” It certainly, however, 


11 The Springbok, 3 Wall. 1, 26, 27. 
12 Vol. IV, 829, note. 
18 Stockton, “ International Naval Conference of London”, this Journal, III, 
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serves to show that at a time when no war was pending or apparently 
impending, the great Powers were at one in supporting the doctrine 
of the continuous voyage, as respects absolute contraband, to its full 
American extent. 

Great Britain’s failure to ratify it was probably dictated by a judicious 
self-interest. 

The American dispatch to our Ambassador at London, of December 26, 
1914, speaks of Great Britain as ‘usually the champion of the freedom 
of the seas.”’ The historical student finds some difficulty in recognizing 
the truth of this description. Whatever the phrase “freedom of the 
seas’? may mean, it is, in principle, opposed to the apparent interest of 
the greatest naval Power in the world. It necessarily imports freedom 
in some degree from interference with neutral trade, and England has 
certainly never shown any settled policy of abstaining from such in- 
terference. 

The United States now find their commerce with belligerents in much 
the same situation in which England found hers, during our Civil War, 
and Chief Justice Chase’s views are now insisted on by the British 
prize courts. 

On November 7, 1914, our State Department notified the British 
Ambassador that our Government was of opinion that a neutral ship 
could not be properly seized on the ground that she was really carrying 
contraband to the enemy, unless this appeared from the evidence found 
on the ship and “not upon circumstances ascertained from external 
sources.”” The British Foreign Office, in its reply (of February 10, 1915) 
did not fail to point out the case of the Bermuda, and that the general 
position of both governments in the past was in affirmance of the con- 
clusions there reached by our Supreme Court. 

It must be admitted that it is a fair question of law whether the 
range of evidence to support a condemnation of goods as being condi- 
tional contraband may not have been widened by the thorough co- 
ordination or consolidation of both elements, civil and military, of the 
German Empire. All Germany,—not her soldiery alone,—was really 
mobilized at the first outbreak of hostilities, and all are in effect fed 
from the same spoon or by the same rule. 

The Order in Council issued by Great Britain on March 15, 1915, 
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presses the doctrine of a continuous voyage so far that our Government 
(in its dispatch to our Ambassador at London, of March 30, 1915) has 
characterized its terms as “‘a practical assertion of unlimited belligerent 
rights over neutral commerce within the whole European area, and an 
almost unqualified denial of the sovereign rights of the nations now at 
peace.’”’ We therefore intimated that some modus vivendi should be 
arranged, conformably to what we preferred to regard as the spirit of 
the Order, whereby voyages by American merchantmen to neutral 
ports would not be interfered with, when it is known that they do not 
‘arry goods which are contraband of war, or goods destined to or pro- 
ceeding from ports within the belligerent territory affected. Something 
of this nature has been in fact since achieved, in respect to shipments 
in the course of trade with Holland, through the interposition of the 
“Netherlands Oversea Trust”’ to guaranty the bona fides of the voyage; 
and the proceedings in the English prize courts have been regulated 
with a professed desire to avoid unnecessary interference with American 
shipping. Delays, of course, have occurred, and are likely in these and 
all other prize causes of importance to be prolonged by appeals to the 
Privy Council; but any such demand as that of the Chicago packers, in 
the matter of the meats seizures, that our Government insist at this 
time on a diplomatic rather than a judicial settlement of cases in ad- 
miralty, is opposed to our whole policy from the beginning of our national 
history. By that we have always, in dealing with countries having 
similar institutions to our own and courts which have won general con- 
fidence as real tribunals for the administration of justice, been ready to 
wait until those courts have spoken their last word, before our Executive 
Department finds fault with their Government for its course of action. 
One thing is clear. The adoption ad referendum of the Declaration 
of London by substantially all the maritime Powers, and the prize case 
decisions thus far rendered in the present wars, as well as the general 
course of diplomatic correspondence, have given new strength to the 
doctrine of the continuous voyage as the American courts applied it to 
the events of the Civil War. It has now, in principle, the explicit sanc- 
tion of the greatest naval Powers of Europe, by virtue of their incor- 
poration of it in their Prize Codes or instructions, as revised under 
circumstances calling the closest attention to the doctrine in all its 
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bearings.’ It has recovered from the shock of the early assaults upon 
it of many European and some American jurists, and is now all the 
stronger for them. Where such authorities as Francis Wharton, writing 
in a semi-official character in his International Law Digest, and the 
members of the maritime prize commission of the Institut de Droit In- 
ternational, and the Institut itself,’® attack a doctrine vigorously, and 
after thirty years it is plain that they have failed to convince the world, 
it is no bad proof that they were wrong and the world is right. 
Smeon E. BaLpwin. 


14 See the German Imperial Prisenordnung, as revised in 1915, Art. 39. 
15 See Moore, Int. Law Digest, VIII, 731. 
16 In 1882, though it came to a different conclusion in 1896. 


PACIFIC AND ASIATIC DOCTRINES AKIN TO THE 
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EARLY AMERICAN INTEREST IN ASIA 


The late Professor Edward Bourne, of Yale, used to say that the 
Philippine Islands were attached to the Spanish West Indies till after 
1823, and therefore it ought to be presumed that Monroe intended his 
doctrine to apply to that Asiatic archipelago. The quip leads the mind 
to the important fact that the relations of the Pacific Coast of America, 
the Pacific Ocean, and the nations of Asia, are all bound together. The 
first Asiatic trade went from Philadelphia, Boston, Providence, and other 
Atlantic ports via the Northwest Coast to China. The relation of the 
original Monroe Doctrine to Oregon is familiar to all students of the 
Monroe Doctrine. It is curious that the objection to “colonization” 
which was intended to block the way of Russia, has been applied almost 
entirely to the West Indies and the eastern coast of North and South 
America. The clause in Monroe’s declaration had little to do with the 
process by which the United States came to have a Pacific front. 

The three-cornered trade with a cargo of trinkets to the Northwest 
Coast, a cargo of furs to China, and a cargo of tea and silk and other 
Oriental products, and some hard dollars, died down as furs grew less 
abundant, but in the palmy days, on the clipper ships there was a big 
trade ‘around the Horn” to China and India, and the great islands off 
the southern coast of Asia. Quite a different trade was that of the whal- 
ing ships, which soon swarmed into the Pacific. The national service 
of the whalers was to put in at the Sandwich Islands and give their 
crews a little experience of society in the South Seas. They were fol- 
lowed by the missionaries, and the missionaries are chiefly responsible 
for the transition from the native kingdom of the Sandwich Islands to 
the present territory of Hawaii, as a part of the United States. 

China was first reached by the ship Empress of China, in 1784, and the 
United States shared with other nations the scanty privileges of the 
port of Canton, till the British smashed a way for their opium trade in 
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1842. The United States went up through the breach thus made, and, 
in 1844, secured a commercial treaty. Our diplomatic influence in China 
was for many years trifling, except that Anson Burlingame, when re- 
called by his own government, was taken up by the Chinese as their 
representative and negotiated the treaty of 1868. 

Our entry into Japan has a curious connection with the proceedings 
in China. It was a happen-so that among several nations who were 
trying to get into communication with Japan, the United States should 
have won the prize. We now know that Perry and his fleet would have 
gone home unsuccessful but that a shrewd Japanese statesman called 
the attention of his court to the things that happened to China when 
that Power refused to negotiate. Nevertheless, the conditions of the 
treaty of 1854 have pleased the dramatic instincts of both nations; 
and ministers, missionaries, and advisers from the United States have 
had an honorable part in the development of Japan. 


THE MONROVOID DOCTRINE ON HAWAII (1842-1849) 


Edgington, in his book on the Monroe Doctrine, repeatedly takes 
our government to task for not applying the Monroe Doctrine to the 
Pacific Islands. Not a single responsible official utterance can be found 
to show that any President or Secretary of State has ever tried to stretch 
the term Monroe Doctrine over that far distant area, which in Monroe’s 
time was little known, little visited, little prized, and had little relation 
with Europe. Nevertheless, for many years the United States took a 
position with reference to Hawaii, which much resembles the Monroe 
Doctrine. In December, 1842, Secretary Webster made the following 
communication to commissioners who had appeared in Washington, 
asking for the recognition of the Hawaiian kingdom— 

The United States . . . are more interested in the fate of the is- 
lands and of their government than any other nation can be; and this con- 
sideration induces the President to be quite willing to declare, as the sense 
of the Government of the United States, that the Government of the 
Sandwich Islands ought to be respected; that no Power ought either to 
take possession of the islands as a conquest, or for the purpose of coloni- 
zation; and that no Power ought to seek for any undue control over the 
existing government, or any exclusive privileges or preferences with it in 
matters of commerce. 
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These principles were restated in a special message to Congress by 
President Tyler— 


Considering therefore, that the United States possesses so large a 
share of the intercourse with those islands, it is deemed not unfit to 
make the declaration that their government seeks, nevertheless, no 
peculiar advantages, no exclusive control, over the Hawaiian Govern- 
ment, but is content with its independent existence and anxiously 
wishes for its security and prosperity. Its forbearance in this respect, 
under the circumstances of the very large intercourse of their citizens with 
the islands, would justify this government, should events hereafter arise 
to require it, in making a decided remonstrance against the adoption of 
an opposite policy by any other Power. 


Foster, Secretary of State under Benjamin Harrison, says of this 
declaration ‘‘The position assumed was in effect a virtual protectorate 
on the part of the United States.’”’ The next year the captain of a 
British ship of war engaged in a controversy with the monarchy and 
ran up the British flag, whereupon, believing that the assurances of the 
Secretary of State and President meant something, the King called 
upon the United States to intervene: 


Relying on the magnanimity and firmness of the United States, we 
appeal to the President to interpose the high influence of the United 
States with the Court of England to grant us an impartial hearing and 
procure us justice, to induce Her Britannic Majesty to withdraw from 
the sovereignty of these islands and leave us as we have been, an in- 
dependent government supported in our right. 


The American ship of war Constellation soon appeared in the islands 
and remonstrated; and our minister in London protested; in 1843 Great 
Britain and France, both of whom had some designs on the island, made 


a joint agreement— 


To engage reciprocally to consider the Sandwich Islands as an in- 
dependent state and never to take possession, either directly or under 
the title of protectorate, or under any other form, of any part of the 
territory of which they are composed. 


Meantime, the United States sent a minister to the islands in 1843, 
but he forthwith found difficulty because the ministers of France and 
Great Britain obtained treaties by which subjects of France and Eng- 
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land were not to be tried by a Hawaiian court for a criminal offense. 
This was an application of one of the incidents of extraterritoriality, 
but under American influence the two European Powers withdrew their 
claims to special privileges. 

Trouble arose again in 1849 through a similar pressure upon the island 
by a French naval officer, and Secretary Clayton warned France not to 


interfere: 


The situation of the Sandwich Islands, in respect to our possessions on 
the Pacific and the bonds, commercial and of other descriptions, be- 
tween them and the United States, are such that we could never with 
indifference allow them to pass under the dominion or exclusive control 
of any other Power. We do not ourselves covet sovereignty over them. 
We would be content that they should remain under their present rulers. 


HAWAII IN THE UNITED STATES (1850-1915) 


The controversy led to an outright proposition of annexation, made 
to the United States. An official document transferring the sovereignty 
of Hawaii was drawn up in 1851, but Webster, again Secretary of State, 
was very cool to the proposition, and also to the plea that he was bound 


to take care of American citizens in Hawaii. 


You inform us that many American citizens have gone to settle in the 
islands; if so, they have ceased to be American citizens. The Govern- 
ment of the United States must, of course, feel an interest in them not 
extended to foreigners, but by the law of nations they have no right 
further to demand the protection of this government. Whatever aid 
or protection might under any circumstances be given them must be 
given, not as a matter of right on their part, but in consistency with the 
general policy and duty of the government and its relations with friendly 
Powers. 

You will therefore not encourage in them, nor indeed in any others, 
any idea or expectation that the islands will become annexed to the 
United States. 


Further suggestions of annexation met with more favor in the eyes 
of Secretary Marcy, who, in 1853, made the following official statement: 


It has been intimated that Russia takes an interest in the destiny of 
the Sandwich Islands, and even has an eye on them for herself. I do 
not doubt that she would prefer that they should remain as they are 
rather than see them under the control or in the possession of either 
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Great Britain, France, or the United States, but it is scarcely probable 
that she would actively interfere in the matter. 

Secretary Marcy laid down a principle which would apply the main 
restrictions of the Monroe Doctrine to the Pacific Ocean: 

I do not think the present Hawaiian Government can long remain in 
the hands of the present rulers or under the control of native inhabitants 
of these islands, and both England and France are apprised of our deter- 
mination not to allow them to be owned by or to fall under the protec- 
tion of these powers or of any other European nation. 

It seems to be inevitable that they must come under the control of 
this Government, and it would be but reasonable and fair that these 
powers should acquiesce in such a disposition of them, provided the 
transference was effected by fairmeans. . . . This Government will 
receive the transfer of the sovereignty of the Sandwich Islands with all 
proper provisions relative to the existing rights and interests of the . 
people thereof, such as are usual and appropriate to territorial sov- 
ereignty. . . . The United States would not regard with un- 
concern an attempt on the part of any foreign power, and especially any 
European maritime power, to disturb the repose or interfere with the 
security of the Hawaiian Islands. 

Matters progressed to the actual drafting of a treaty, by which the 
Hawaiian Islands were to become a State of the Union; but it was 
never passed on by the United States Senate, and the matter cooled off. 

From that time the United States cultivated friendly relations with 
Hawaii; and American immigrants and their children came to have 
large influence in the kingdom. In 1875, a favorable reciprocity treaty 
was made with the Kingdom of Hawaii, which was thought by many 
people to be intended for the benefit of California sugar kings who 
wanted help in a fight with sugar trusts in the eastern States. In 1893, 
an impulsive minister to Hawaii did his best to bring about annexation 
by calling in marines, but he was disavowed by President Cleveland 
when he came into office, and annexation was postponed until 1898. 
Then Hawaii was annexed by joint resolution, and subsequently made a 
territory. There seems little prospect of statehood for a group of islands, 
in which only about 40,000 out of 200,000 are of the Caucasian race, of 
which 40,000, 24,000 are Portuguese and Spanish. Having been for 
several decades an unacknowledged protectorate, Hawaii has now be- 
come a dependency, which must expect for a very long time to receive 
its conditions and control from Washington. 
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AMERICAN PACIFIC ISLANDS 


The social and political influence of Americans in Hawaii far exceeded 
any influence in the other Pacific groups. The United States Govern- 
ment paid little attention to suggestions that other islands which had 
been first visited by our merchantmen or naval vessels ought to be de- 
clared permanent occupations, until 1898, when several such islands were 
taken up and incorporated into the map. The difficulty with Peru over 
the Lobos guano islands in 1852 arose out of a claim to the discovery of 
the islands by an American citizen in 1823, though they must have been 
known to the Spaniards three centuries earlier. American ships took 
temporary possession of Jarvis and Nantucket islands in the Central 
Pacific, and of the Bird and Necker Islands in the neighborhood of 
Hawaii. In 1853, Commodore Perry suggested that he be authorized 
to take the Lew-Chew or Bonin Islands “under the surveillance of the 
American flag,”’ and he bought a coal depot there. His idea was to make 
this a center of American trading stations and colonies. Great Britain 
also laid claim to the islands, but they were annexed by Japan in 1878. 

The only other foothold of the United States in the Pacifie previous 
to 1898 was an undivided share in the Samoan Islands. Inasmuch as 
the Germans and British were firmly seated as traders in those islands 
and the home countries pressed territorial claims, it was not possible 
to apply the idea of a sole protectorate. The United States, therefore, 
by a treaty of 1889, agreed to a triple joint protectorate which worked 
very ill; and, in 1899, there was a territorial division of the islands, in 
which the United States took unquestioned title to Tutuila, with its 
splendid port of Pago-Pago, and five small islands near by. The group 
is governed by the President and the Navy Department, and there seems 
no prospect that it will ever come into even the territorial condition. 


AMERICAN PROTECTORATE OF LIBERIA 


Far away from the Pacific and Asia is the little country of Liberia, 
which is the only portion of Africa in which the United States has a direct 
interest. In an area of 40,000 square miles live perhaps 2,000,000 people, 
of whom about 12,000 are descendants of immigrants from the United 
States, and about 40,000 more are partly civilized and Christianized. 
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The Republic of Liberia goes back to settlements made by the American 
Colonization Society for negroes returned to Africa. Various little 
plantations were combined into one community in 1837; and in 1847 
Liberia declared itself sovereign and independent. In 1862 the United 
States formally recognized the nation and exchanged ministers; and in 
1884 Secretary Frelinghuysen said of it: 

Although at no time a colony of this government, it began its career 
among the family of independent states as an off-shoot of this country, 


and as such is entitled to the sympathy and, when practicable, the pro- 
tection and encouragement of the United States . . . arelationship 


of quasi-parentage. 

December, 1886, President Cleveland said of it: 

It can not be forgotten that this distant community is an offshoot of 
our own system, owing its origin to the associated benevolence of Amer- 
ican citizens, whose praiseworthy efforts to create a nucleus of civiliza- 
tion in the Dark Continent have commanded respect and sympathy 
everywhere, especially in this country. Although a formal protectorate 
over Liberia is contrary to our traditional policy, the moral right and 
duty of the United States to assist in all proper ways in the maintenance 
of its integrity is obvious, and has been consistently announced during 
nearly half a century. 

This situation, which has never been officially recognized by the 
United States or other countries, puts Liberia for the time being out of 
the hurly-burly of African territorial struggles, and it may develop into 
a regular colony of the United States. The only direct bearing of Liberia 
on the Monroe Doctrine is that it is one of several indications that the 
United States cannot in the nature of things, keep out of the eastern 


sphere of human affairs. 


AMERICAN POLICY IN ASIA 


The interest of the United States in Asia was first of all commercial, 
then religious, and much later territorial. In 1831 an American ship 
was sent out to bombard the pirate town of Quallah Battoo. Four naval 
expeditions were sent to Japan before Perry was successful. American 
forces were four times landed in China between 1854 and 1859 to protect 
life and property; and again in 1900. None of these expeditions and 
landings were based upon an acknowledged theory of the relation of the 
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United States to Asia. In China and Japan, when those countries were 
first opened to foreigners, the idea of inferior nations was practically 
applied by the system of extraterritoriality. Since the laws, customs, 
and courts of those countries were not adjusted to Western ways, both 
the Asiatic and external governments were led to believe that foreigners 
should live in a restricted area and should provide courts for their own 
affairs and offenses. 

When Japan modernized itself, building up a representative govern- 
ment, skilled courts, and codes of laws, the system grew irksome and 
the United States led in a movement to give up the privilege in 1899. 
This amounts to a frank admission that Japan is a full nation in the 
Western sense, not subject to any limitations or deductions. In China 
the system of extraterritoriality still prevails except that foreigners are 
no longer confined to certain “‘concessions”’ for residence. In those con- 
cessions Chinese subjects are taken out of the jurisdiction of their own 
magistrates upon certain questions and are triable in “mixed courts,”’ in 
which a foreign consul or his representative has the deciding voice. 

In most of the rest of Asia, the United States deals with colonies whose 
affairs are decided by European governments. In Siam there has been 
a strong American influence, because two successive advisers to the King 
of Siam, Dr. Strobel and Professor Westengard, have had such influence 
that they have jocularly been called ‘American Kings of Siam.”’ The 
late Mr. Dennison was for many years the trusted counsellor of Japan 
in diplomatic affairs, and John W. Foster was so highly regarded by 
China that in 1895 they brought him over to be the associate with Li 
Hung Chang in negotiating peace with Japan. 

In general, the influence of American diplomats, statesmen, and mis- 
sionaries has been one of friendship, both with China and Japan. This 
is creditable to the three nations concerned, and is greatly aided by the 
fact that there seems to be no territory or point of vantage which is 
desired by Japan or China on one side, and by the United States on the 
other side. The Japanese were disturbed about the annexation of the 
Hawaiian Islands, in which 80,000 Japanese have their homes, but that 
is an accomplished fact. Controversies between Oriental countries and 
the United States have of late years principally concerned immigration 
and citizenship, which have little connection with territorial questions. 


} 
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PROTECTION OF THE PHILIPPINE ISLANDS 


Ever since the ratification of the treaty of annexation in 1899 the 
Philippines have been an indisputable part of the American empire, 
for, by the insular decisions of 1900, the Supreme Court affirmed that 
they were no longer foreign territory; but, till Congress should act, they 
would not come within the customs boundary or the sphere of general 
acts of Congress. The possession of territory only six hundred miles from 
Hong Kong and centrally situated for Pacific trade puts the United 
States in the category of external nations which own colonies in 
Asia. 

From the first there was a strong protest in the United States against 
annexation and then against permanent holding as a dependency. As a 
possession, the Philippines are entitled to defense by their over-country. 
Should the plans for an independent republic be successful, the new 
government will either be actually independent, or will be fastened 
down by obligations like those laid upon Cuba. While the Filipinos 
feel perfectly competent to navigate for themselves in the stormy 
political seas of the Western Pacific, it is plain that they have neither 
numbers, means, unity, nor training sufficient to defend themselves 
against the European colonizing Powers, or Japan, or China. 

To hold the people against their will as a dependent part of the Union 
is contrary to American principles of government; to set them afloat as 
an independent nation would be to invite war and conquest. To give 
them independence while requiring that their defense and foreign policy 
be regulated by the United States, would leave them protectorates. To 
cover them the United States would be obliged to extend to the Pacific 
the principle which in America is called the American Doctrine. Foreign 
Powers are to be warned off that section of the ocean. The United 
States is to guarantee the archipelago protection from invasion and from 
interference with its government. This is “colonization” and “ political 


system” over again. 

President Taft, earlier Governor-General of the Philippine Islands, 
looked forward to ultimate independence. President Wilson comes 
nearer the main issue, though he does not solve the critical question 
whether the United States is really to allow the Filipinos to work out 
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their own destiny. Soon after he became President he expressed his 
mind on the question of independence as follows: 


Porto Rico, Hawaii, the Philippines are ours, indeed, but not ours to 
do what we please with. Such territories, once regarded as mere posses- 
sions, are no longer to be selfishly exploited; they are part of the domain 
of public conscience and of serviceable and enlightened statesmanship. 
We must administer them for the people who live in them and with the 
same sense of responsibility to them as toward our own people in our 
domestic affairs. No doubt we shall successfully enough bind Porto 

tico and the Hawaiian Islands to ourselves by ties of justice and interest 

and affection. . . . In the Philippines we must go further. We 
must hold steadily in view their ultimate independence and we must 
move toward the time of that independence as steadily as the way can 
be cleared and the foundations thoughtfully and permanently laid. 


FOUNDATIONS OF AN ASIATIC DOCTRINE 


Wu Ting Fang, then the talented Minister of China to Washington, 
some years ago suggested that— 
The Monroe Doctrine, being the fixed policy of your government, 


the natural logic is that it should be applied to that part of the world 
where this country has possessions. 


There is something in this quip; for though the Monroe Doctrine can 
hardly take passage across the Pacific, the question of the “paramount 
interest’”’ of the United States may well apply. Conditions of Eastern 
Asia to-day much resemble those of South America a century ago: on 
one side a weak and disorganized race; on the other, active and hungry 
European Powers. Instead of a group of small states, there is the one 
great Empire of China, to which the European states have long since 
applied their “political system, controlling its destinies.’”” They have 
chipped off numerous fragments of Chinese territory: Manchuria, part 
of Mongolia, Dalny, Port Arthur, Wei-Hai-Wei, the German colony of 
Tsin-Tau, Hong Kong and Kow Loon across the strait, the French 
possession of Kwang-Chau-Wang. Intervention by single European 
Powers, and commands issued by groups of Powers, have been the long 
experience of the Chinese. 

The country is peopled by one race, and has one set of customs and 
traditions, including that of a unifying empire. The Chinese have been 
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in past history a conquering race. They are a commercial people and 
they possess probably the richest mineral resources in all the world. 
Yet the old Empire and the present Republic are unable to shake off 
the influence of external Powers. In any case, the United States is not 
in a position to terrorize China or any part of Asia. The principal 
reason why Americans are in China and interested in it is either a 
missionary zeal or commercial reasons. Nobody would dream of attach- 
ing China to the American system, or applying to it any form of the 
American Doctrine. 


AMERICAN PRINCIPLE OF THE OPEN DOOR 


It has nevertheless been in the power of the United States to give 
China great and needed aid by proposing a sort of commercial Monroe 
Doctrine for that Empire. In 1898 four ambitious great European 
Powers seized different pieces of Chinese territory, and then they began 
to squabble about their rights in the interior. They seemed to think 
that it was in their power to subdivide China into European colonies 
or at least into “spheres of influence.’”’ Russia was to have a free hand 
in the north; England in the Yang-tse Valley, France in the south, and 
soon. The United States, through her occupation of the Philippines, 
was a near neighbor to these schemes, and John Hay was Secretary of 
State. He was the only man in the world who set himself to the prob- 
lem of saving China from disruption without a general war. In 1899, he 
drew up and sent to all the powers concerned a circular upon Chinese 
trade to which the term ‘‘Open Door’”’ has ever since been applied. 

First. The recognition that no power will in any way interfere with any 
treaty port or any vested interest within any leased territory or within 
any so-called “sphere of interest’’ it may have in China. 

Second. That the Chinese treaty tariff of the time being shall apply 
to all merchandise landed or shipped to all such ports as are within said 
“sphere of interest. . . . 

Third. That it will levy no higher harbor dues on vessels of another 
nationality frequenting any port in such “sphere” than shall be levied 
on vessels of its own nationality, and no higher railroad charges over 
lines built, controlled, or operated within its ‘‘sphere.”’ 


This despatch so completely met the situation that it was accepted 
with brief delay by all the Powers concerned, including Germany. Hay’s 
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point is very simple: no nation is to be allowed to come in and, on the 
plea of possessing “‘a sphere of influence,” disturb the established trade 
with China, in which all nations have a right to share. It expresses the 
spirit of the Monroe Doctrine, in what is substantially a protest against 
colonization by European Powers, and also against the introduction of a 
commercial system which comes perilously near being a “political 
system.” 

No one knows what will be the effect of the present European war 
upon China. For many years the ambassadors from Europe have been 
a check upon each other, each watching sharply to see that his neighbor 
gets no more in the way of concessions and opportunities than his own 
countrymen. On the other hand, the European Powers have long stood 
by each other in Oriental relations. They were able to engineer even 
so complicated a situation as the joint expedition to Pekin in 1900. It 
looks as though that concert was broken up, so that China must hence- 
forth deal single-handed with her most powerful immediate neighbors, 
Russia and Japan. 


DUAL UNDERSTANDING WITH JAPAN (1908) 


The war of 1904-1905 left Japan in Manchuria alongside China and 
it became evident that the Japanese were laying the foundations for 
control of the railroads which were feeders of the Chinese system, and 
for a special influence on internal trade. Secretary Root in conference 
with President Roosevelt decided to keep up the general method pur- 
sued in the Open Door despatches. Under date of November 30, 1908, 
he negotiated with Japan a note which was never submitted for ratifica- 
tion by the Senate, in the following terms: 


1. It is the wish of the two Governments to encourage the free and 
peaceful development of their commerce on the Pacific Ocean. 

2. The policy of both Governments, uninfluenced by any aggressive 
tendencies, is directed to the maintenance of the existing status quo in 
the region above mentioned and to the defense of the principle of equal 
opportunity for commerce and industry in China. 

3. They are accordingly firmly resolved reciprocally to respect the 
territorial possessions belonging to each other in said region. 

4. They are also determined to preserve the common interests of 
all Powers in China by supporting by all pacific means at their disposal 
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the independence and integrity of China and the principle of equal op- 
portunity for commerce and industry of all nations in that Empire. 

5. Should any event occur threatening the status quo as above de- 
scribed or the principle of equal opportunity as above defined, it re- 
mains for the two Governments to communicate with each other in 
order to arrive at an understanding as to what measures they may con- 
sider it useful to take. 


The form and purpose of this note are almost without parallel in 
American diplomacy. It assumes a special interest in China on this 
side of the water; it accepts a partnership with Japan; it includes a 
promise that neither Power will take action in China without consulting 
the other. In some ways it resembles the Clayton-Bulwer Treaty, in 
that the two Powers concerned assert their special fitness to adjust a 
serious question together. 

In the next administration Secretary Knox tried his hand on the 
Chinese question. In 1909-1910 he sent a note protesting against the 
situation of Russia and Japan in Manchuria and suggested a course of 
action which he thought would remedy the trouble, but no attention was 
paid to this recommendation, of which the essential passages are as 
follows: 


The Government of the United States asks His Britannic Majesty’s 
Government to give their consideration to the following alternative and 
more comprehensive projects: First, perhaps the most effective way to 
preserve the undisturbed enjoyment by China of all political rights in 
Manchuria and to promote the development of those Provinces under a 
practical application of the policy of the open door and equal commercial 
opportunity would be to bring the Manchurian highways, the railroads, 
under an economic, scientific, and impartial administration by some 
plan vesting in China the ownership of the railroads through funds fur- 
nished for that purpose by the interested Powers willing to partici- 
pate. . ..- 

The plan should provide that nationals of the participating Powers 
should supervise the railroad system during the term of the loan and 
the governments concerned should enjoy for such period the usual 
preferences for their nationals and materials upon an equitable basis 
inter se. The execution of such a plan would naturally require the co- 
operation of China and of Japan and Russia, as well as that of Great 
Britain and the United States. The advantages of such a plan to Japan 
and to Russia are obvious. Both those powers desiring in good faith to 
protect the policy of the open door and equal opportunity in Manchuria 
and wishing to assure to China unimpaired sovereignty, might well be 
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expected to welcome an opportunity to shift the separate duties, re- 
sponsibilities, and expenses they have undertaken in the protection of 
their respective commercial and other interests, for impartial assump- 
tion by the combined powers, including themselves, in proportion to 
their interests. The principle involved in the foregoing suggestions 
finds support in the additional reasons that the consummation of such a 
plan would create such a community of substantial interest in China 
as would facilitate a coéperation calculated to simplify the problems of 
fiscal and monetary reforms now receiving such earnest attention by 
the Imperial Chinese Government. 


JAPANESE TESTS OF THE AMERICAN DOCTRINE 


Though the American Doctrine does not reach to Asia, it is quite 
possible for Asia to reach to America. It is fortunate for the United 
States that China has been in no position to back up claims for the 
reception and citizenship of her subjects in the United States; for what 
threatened thirty years ago to be a crisis has been removed by the simple 
stoppage of the immigration of laborers, without interrupting the friend- 
ship of the two nations. Japan enters much more deeply into American 
questions, having a great military and naval power, carrying on trans- 
Pacific commerce in Japanese ships, possessing an active population, 
thousands of whom would like to settle in the United States. 

Down to the successful war of Japan against Russia, nobody thought 
of the Japanese in connection with the American Doctrine. Their 
victory, or at least equality, in that struggle caused Japan to be accepted 
as one of the world’s great Powers. If the Japanese at any time should 
cherish designs upon American territory similar to those of the Holy 
Alliance in 1823, there would be a time and place for evolving a new 
doctrine, parallel in scope with the original Monroe Doctrine. 

On this side of the Pacific, the Japanese have learned that the United 
States may not precisely apply the Monroe Doctrine to them, but does 
apply exactly the same basal principle. The great objection to allowing 
Japanese laborers to come to the United States is that they might found 
what would practically be a Japanese colony. The people of the Pacific 
Coast believe that the Japanese Government, if need arose, would call 
upon such Japanese settlement to stand by their Empire; exactly as 
Germany may sometime ask the Germans in Rio Grande do Sul to stand 
by their original land. 
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The Magdalena Bay episode of 1912 raised a more direct issue. Of 
course the assurance of the Japanese Government must be accepted, 
that no territory had been acquired at Magdalena Bay by any Japanese 
with or without the consent of Mexico. Nevertheless, the belief remains 
that if nothing had been said about the matter, if the United States 
had gone on her way without remonstrance, the Japanese Government 
would soon have been in possession of a coaling station on the Mexican 
coast. The United States stands firm against any right of the Japanese 
to plant a station on the west coast of Mexico, and at the same time is 
trying to get islands lying off the coast of Central America, for a like 
purpose. A Japanese station in America cannot be allowed; but we 
hold the large group of the Philippines, with its 8,000,000 people, just 
off the Asiatic coast, and near neighbor to Japan. 

The opposition of the United States to any Japanese territorial hold 
anywhere on the eastern side of the Pacific may not be logical, but it is 
firm, and has its basis in the interests of this country. Japan is nearer 
to western Alaska than is the State of Washington. Japan is but a few 
hours’ sail from the Philippines, and a few days’ sail from the coast of 
California. That nearness and the military and naval power of Japan 
make it necessary for the United States to apply to Asiatic influence in 
America the same principle that she maintains with regard to European 
interests. So far as the Monroe Doctrine has force and meaning and 
reason, it is as good against Asia as against Europe. The time may come 
when it will be asserted against Australia. The true American Doctrine 
is directed, not against this or that Power, but against a state of foreign 
mind, unfavorable to the interests of the United States in America. 


JAPAN’S MONROE DOCTRINE FOR ASIA 


The effect of the joint note was tested when the war broke out in 1914, 
and Japan as one of the western Allies prepared to besiege Tsin-Tau. 
Official notice was given to the United States Government that it was 
the intention of Japan to return that province to China. After its cap- 
ture, no steps were taken in that direction and the world was soon in- 
formed that the Japanese were pushing upon the Chinese a treaty which 
would give them a specially privileged position in China. The Japanese 
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were to have extensive rights of trade, the ownership and management 
of certain mines, and railroads, and positions as “controlling advisers”’ 
in police and financial departments. The Japanese by a whimsical sit- 
uation have long been Europeans in China; that is, they are entitled to 
the privileges of extraterritoriality, and they have pushed those privileges 
far. The recent demands, many of which have been embodied in a 
treaty, seem intended to put Japan in about the same position toward 
China, as that in which the United States is placed with regard to Cuba. 
If the treaty holds, henceforth nothing serious can be done by the 
Chinese Government without the good will, if not the formal approval, 
of Japan. 

Considering that Japan has 53,000,000 people, besides Korea and 
Formosa, and China has between 300,000,000 and 400,000,000, the re- 
sponsibility assumed by Japan is portentous. Japan is claiming in the 
whole of the Middle Kingdom a “sphere of influence” far wider than 
was expected by the great Powers, when disturbed by the Open Door 
despatch of 1899. Japan’s preferences in trade seem likely to destroy 
that equality which was the basis of Hay’s theory. Japan is laying up a 
legacy of distrust and hatred which may take the place of the fear and 
fury often felt by Chinese toward Europeans. It remains to be seen 
whether, when the war is over, Europe will accept this dictum, or will 
be in a situation effectively to protest. 

Nothing in the future can be more certain than that Japan henceforth 
will stand against all countries as the leader of the Asiatic spirit and the 
defender of Asiatic empire in eastern Asia,—-exactly as the United States 
feels herself the champion of true Americanism in the Western Hem- 
isphere. Perhaps it is fortunate for all the western Powers that China 
and Japan have shown that they will not pool their issues, and go for- 
ward hand in hand as the dual great Power of eastern Asia. Like Latin 
America, Asia is deprived of the influence in the world which its numbers 
and civilization would permit; it suffers from the same inability of men 
of kindred race to act together. 

ALBERT BusHNELL Harr. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR! 


BLOCKADES 


International law allows a belligerent two means of preventing wholly 
or in part sea-borne commerce between his enemy and neutral states. 
These are: first, the right to seize and confiscate absolute contraband 
goods destined to enemy territory and conditional contraband intended 
for the use of the armed forces or government of the enemy state; and, 
second, the right to blockade the ports and coasts of the enemy and 
thereby to prevent commercial intercourse with him in all articles 
whether contraband or not. In the April number of this JourNAL 
(pp. 372-401) I discussed in the light of the rules of international law 
applicable thereto the measures that have been adopted by the British 
Government in respect to trade in contraband since the beginning of 
the present war.” The present article will be devoted mainly to a con- 


1 Continued from the July number, p. 594. 

2 Since the publication of the article referred to above, British policy in respect to 
contraband has received an important extension by an order in council of August 21, 
1915, placing raw cotton, cotton waste, and cotton yarn on the list of absolute 
contraband. Cotton is on the free list in the Declaration of London and shortly 
after the outbreak of the present war the British Government gave assurances to 
the American Government that shipments of cotton to Germany would not be 
interfered with, but after the establishment of the blockade in March all cargoes of 
cotton destined to Germany and even to neutral ports, when there was evidence that 
the ultimate destination was enemy territory, were seized by British cruisers and 
taken in (except that cotton sold to German buyers prior to March 2d was allowed 
to be delivered, or if stopped, to be purchased at the contract price, provided the 
ship sailed not later than March 31st). In a memorandum of the British Govern- 
ment of July 24th, it was stated that more than $2,250,000 had been paid by the 
British Government to American claimants for cotton seized in pursuance of the 
order in council of March 11th. Ina letter of April 18th addressed to certain memo- 
rialists requesting that cotton be placed on the list of contraband, the Attorney 
General of England stated that cotton was being excluded from Germany and 
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sideration of the British order in council of March 11, 1915, the purpose 
and effect of which was to establish a blockade of all commerce entering 


and leaving Germany. 

During the first months of the war neither Germany nor Great Britain 
resorted to blockading operations against the other. It is true, however, 
that the German war zone decree of February 4th * was frequently de- 
scribed by the press as a blockade measure.‘ The English press described 
it as an attempt by Germany to obtain all the advantages and effects 
of a blockade without assuming the responsibilities and duties incumbent 


Austria under the order in council as effectively as if it were absolute contraband and 
that nothing would be gained by putting it on the list of contraband. The order in 
council prevented access to German ports of all articles whether contraband or not; 
the effect of the order, he said, was virtually that of a blockade and therefore to 
declare cotton contraband would not alter the situation. But public opinion in 
England continued to demand that cotton be treated as contraband and this opinion 
was intensified by the belief, not to say the evidence, that large quantities of cotton 
were reaching Germany and Austria, especially through neutral ports, in spite of the 
blockade. The result of this pressure was the order in council of August 21st placing 
cotton on the list of absolute contraband. The British Government justified its 
action on the ground that cotton is now extensively used by the enemy in the 
manufacture of explosives, particularly those of a propulsive character, and that it 
has largely taken the place of saltpetre in the manufacture of gunpowder. Inasmuch, 
however, as cotton is also used much more extensively in the peaceful industrial 
arts the treating of it as absolute contraband is, of course, a violation of the dis- 
tinction between conditional and absolute contraband. I discussed and criticised 
in the April number of this JourNau the disregard of this well settled distinction 
by the British Government. As is well known, the British Government during the 
Russo-Japanese War protested vigorously against the action of the Russian Gov- 
ernment in treating cotton as contraband. It also protested against the American 
blockade upon outgoing cotton from the Southern States during the Civil War. 

Germany and Austria before the present war ordinarily took about 2,000,000 bales, 
or about one-sixth of the American crop. During the past year they took about 
1,000,000 bales from the United States; all of which, except 200,000 bales, was brought 
in through neutral ports. The British Government was reported in August to have 
been conducting an investigation with a view to determining what is the normal 
consumption of cotton in the neutral countries adjacent to Germany, the inference 
being that no cotton in excess of that amount would be allowed to go to those 
countries. 

‘ Considered in the July number of this JouRNAL, pp. 594-626. 

‘It was so designated by some of the German papers, notably the Berlin Post. 
The London Times characterized it as a “‘so-called’”’ blockade. It did not merit the 
name of “blockade,” said the Times, “it was really an announcement that on and 
after the 18th of March Germany will run amuck in the North Sea.” 
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upon the belligerent proclaiming a blockade. It was not a blockade, 
however, either in law or in fact, and it is doubtful whether the German 
Government intended it as such. If it was so intended, as some English 
publicists maintain, it was really a “‘paper’’ blockade because no ade- 
quate naval forces were stationed off the coasts of England to make it 
effective.’ The German decree merely announced that within a certain 
area of the sea, the limits of which were specifically defined, all enemy 
ships after a certain date would be destroyed, and, while neutral vessels 
were warned that they would be exposed to the danger of destruction 
while traversing the area designated, there was no intimation of an in- 
tention to prohibit neutral vessels from entering, or issuing from, enemy 
ports, such as a blockade implies. 

The first instance during the present war of the institution of a real 
blockade was that established by Austria-Hungary of the coast of 
Montenegro in August, 1914. Due notice was given to neutrals and 
it was announced that the blockade would be made effective by means 
of naval forces. A second instance was that established by Great 
Britain and France in the latter part of February, 1915, of the coast of 
German East Africa. The British and French orders proclaiming the 
blockade announced that the area of the blockade would include the 
coast from latitude 4°, 41’ South to latitude 10°, 40’ South, a distance 
of 300 miles, and that four days’ grace would be allowed for the departure 
of neutral vessels from the blockaded ports. 

It was also announced that a sufficient number of vessels would be 
stationed off the blockaded ports to make the blockade effective. Ap- 
parently the institution of both blockades was entirely in conformity 
with the rules of international law as embodied in the Declaration of 
London and, so far as known, no complaints have been made by neutrals 
either in respect to their legality or mode of execution.® 


5’ Compare Phillipson, International Law and the Great War, p. 384. Commenting 
on the failure of the ‘‘so-called’’ German blockade of England, the London Times 
stated that during the first nine weeks following the going into effect of the decree, 
of 11,635 arrivals and sailings from British ports only 35 British steamers had been 
sunk by German submarines. 

6 The British order in council of August 20, 1914, and the French decree of Au- 
gust 25, putting into force, with certain modifications and additions, the Declaration 
of London, made no changes in those portions of the Declaration dealing with block- 
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The controversy between the governments of Great Britain and the 
United States respecting blockade began with a declaration delivered to 
the American Government on March first of the intention of the British 
and French Governments “to seize all ships carrying goods of presumed 
enemy destination, ownership or origin.”” The declaration characterized 
the German war zone decree of February 4th as a claim, in effect, to 
torpedo at sight, without regard to the safety of the crew or passengers, 
any merchant vessel under any flag; it called attention to the fact that 
the destruction of merchant vessels by the enemy was permissible only 
in extraordinary circumstances and then only after provision had been 
made for the safety of all persons on board; that the responsibility for 
discriminating between neutral and enemy vessels and their cargoes 
obviously rests with the attacking ship, whose duty it is to verify their 
status and to preserve all papers before sinking it; that German sub- 
marines fulfill none of these obligations and therefore their methods of 
warfare are entirely outside the scope of international law. These 
methods, it was added, were adopted by Germany against peaceful 
traders and non-combatant crews with the avowed object of preventing 
commodities of all kinds, including food for the civil population, from 
reaching or leaving the British Isles or Northern France. In conclusion 
the British declaration stated that: 


Her opponents are therefore driven to frame retaliatory measures in 
order in their turn to prevent commodities of any kind from reaching 
or leaving Germany. These measures will, however, be enforced by 
the British and French Governments without risk to neutral ships or 
to neutral or non-combatant life and in strict observance of the dictates 
of humanity. The British and French Governments will therefore hold 
themselves free to detain and take into port ships carrying goods of 
presumed enemy destination, ownership, or origin. It is not intended 
to confiscate such vessels or cargoes unless they would otherwise be 


ade, except that two provisions respecting the presumption of knowledge regarding 
the existence of the blockade were added. They were the following: 

The existence of a blockade shall be presumed to be known— 

(a) To all ships which sailed from or touched at an enemy port a sufficient time 
after the notification of the blockade to the local authorities to have enabled the 
enemy government to make known the existence of the blockade; 

(b) To all ships which sailed from or touched at a British or allied port after the 
publication of the declaration of blockade. 
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liable to condemnation. The treatment of vessels and cargoes which 
have sailed before this date will not be affected.’ 


This declaration presents two aspects of special interest to students 
of international law In the first place, it contains an announcement 
of an intention to establish what in effect is a blockade without designat- 
ing it as such and without conforming it to the requirements, either as 
to form or mode of execution, heretofore recognized as essential to a 
valid blockade. In the second place, the non-conformity to recognized 
legal requirements was defended as a justifiable act of retaliation against 
the enemy for violation of the laws of war. The Prime Minister of Eng- 
land, in a memorable speech in the House of Commons on March Ist 
announcing the measure, declared that it had been decided upon in the 
exercise of “‘an unquestionable right of retaliation.” ‘In the retaliatory 
measures we propose to adopt,” he said, “ ‘blockade,’ ‘contraband’ and 
other technical terms do not occur; and advisedly, in dealing with an 
opponent who has openly repudiated all the restraints of law and human- 
ity, we are not going to allow our efforts to be strangled in a net work of 
juridical meshes.”’ 

7A Communication from the French Ambassador at Washington in practically 
identical language was sent to the Secretary of State at the same time. The German 
war zone decree, it may be remarked, was itself defended by the German Government 
as a justifiable act of retaliation for various alleged violations of international law 
by Great Britain, notably the British measures in respect to contraband, disregard 
of the Declarations of Paris and of London and the conversion of the North Sea into 
a military area. 

8 The measure was generally defended by the English press as a justifiable act of 
retaliation. 

“The German Government,” said the London Times (Weekly ed., March 19, 
1915) “have placed themselves outside the region of the ordinary rules of interna- 
tional law by declaring, and acting upon their declaration, that all British and allied 
vessels coming within what they are pleased to term a ‘military area’ shall be de- 
stroyed without regard to the safety of the lives of passengers and crew. Whether 
those who ordered, or who take part in, these operations against non-combatants are, 
in the technical sense, ‘murderers’ or ‘pirates’ matters little. Their immunity ac- 
cording to municipal law is by no means so certain as some of our correspondents as- 
sume. But they have, at all events, been guilty of flagrant violation of the usages of 
civilized warfare, amply warranting reprisals, without prejudice to other measures at 
some later time against the individual offenders. The order in council announces, in ef- 
fect, though not in name, a stringent blockade. The order in council is our answer 
to measures intended to reduce us by starvation. It is a question, too, of the fate of 
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This doctrine was criticized in the United States by many persons as 
belonging in the same category with the German Chancellor’s “scrap of 
paper” theory. It was characterized as an open repudiation of one of 
the fundamental principles of international law by a government which 
never loses an opportunity to denounce the non-observance of those 
principles by the enemy. Violation of the laws of war by one belligerent, 
it was said, affords no justification for the lawlessness of his adversary; 
two wrongs never make a right; recognition of the right of one belliger- 
ent to disregard rules which have received the common assent of man- 
kind, because his opponent refuses to observe them, would destroy the 
foundations of international law and introduce anarchy into international 
relations.’ 
persons peacefully and inoffensively navigating the high seas. There is already a 
serious list, which the German Government boast they will soon make much longer, 
of unoffending seamen and , *ssengers destroyed without warning, and among them 
at any moment may be the sub, ‘s of neutral states. We have the right to expect 
neutrals to put to themselves the question, ‘What would they have done in similar 
circumstances and with issues of the gravity and magnitude of ours at stake?’”’ 

The London Post declared that Great Britain was ‘throwing into the sea the whole 
strangling web of judicial net work.’”’ The London Chronicle, speaking of German 
violations of the laws of war, remarked that: 

‘‘These savageries are unprecedented, and, so far as we are concerned, will not 
be imitated. The object of the allied governments is to obtain the same advantages 
against Germany that she claims to obtain against us, but to claim it without out- 
raging humanity and without inflicting upon neutrals any particle of avoidable 
hardship.” 

® The right of a belligerent to retaliate in kind against acts of the enemy which are 
contrary to the recognized rules of civilized warfare is admitted by most of the au- 
thorities. ‘‘The whole international code,’ says Wheaton, “is founded upon reci- 
procity. The rules it prescribes are observed by one nation, in confidence that they 
will be so by others. Where, then, the established usages of war are violated by an 
enemy, and there are no other means of restricting his excesses, retaliation may 
justly be resorted to by the suffering nation, in order to compel the enemy to return 
to the observance of the law which he has violated.” (Elements of International 
Law, Ed. by Lawrence, pp. 605-608.) ‘‘The golden rule,” says Taylor, “has little 
international application. If the enemy violates the established usages of war it 
may become the duty as well as the right of his adversary to retaliate in order to 
prevent further excesses on his part.’’ (International Public Law, sec. 487.) ‘“‘Re- 
prisals are legitimate,”’ says Rivier, ‘when an enemy resorts to means prohibited by 
the law of nations” (Principes du Droit des Gens, Vol. II, p. 298), and Oppenheim 
remarks that they cannot be dispensed with, because without them, illegal acts of 
warfare would be innumerable. (International War, Vol. II, p. 259.) Spaight quotes 
Martens as saying that “history abounds in numberless examples of the most atro- 
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In the domain of municipal law the soundness of these propositions 
would hardly be denied, but do they apply with equal force in respect 
to the obligations of international law, which has no sanction in the legal 
sense of the word, and which is dependent for its enforcement not upon 
the coercive power of a superior, but upon the good faith and voluntary 


cious cruelties under the pretext of reprisals,” yet, says Spaight, one cannot see how 
they can entirely be done away with. (War Rights on Land, p. 463.) The German 
jurist, Leuder, remarks that, according to recognized principles, non-observance by 
one side [of the laws of war], relieves the other party from the obligation to observe 
them, otherwise a belligerent would be at a disadvantage as compared with his enemy 
(Holtzendorff, Handbuch des Vélkerrechts, Bd. IV, sec. 66.) “A state,’’ says West- 
lake, ‘shaving a claim which it believes itself to be justified in prosecuting by force 
of arms * * * cannot reasonably be expected to observe every rule of the game, 
at the risk of its own defeat or of having its soldiers and subjects exposed to avoidable 
suffering, when its antagonist has added to his original wrong by breaking the rules 
of the game.’”’ (Collected Papers on Public International Law, p. 260.) Many other 
similar opinions might be quoted. The whole matter has lately been considered by 
W. E. Wilkinson in an article entitled ‘“‘Reprisals in Warfare,” in the Law Magazin: 
and Review, for May, 1915. The right of retaliation is recognized in all the existing 
manuals of war although it is not dealt with in any of the Hague conventions. In 
practice it has been resorted to in most of the wars of the past, notably by both 
belligerents in the War of 1812; by General Early in the burning of Chambersburg 
during the American Civil War in retaliation for General Hunter’s destruction of 
property in Virginia; by the English and French in the sacking and burning of the 
Emperor’s palace in China in 1860 in retaliation for Chinese cruelties to Europeans; 
by the Germans in bombarding open and undefended French towns during the war 
of 1870 in retaliation for the killing of their soldiers by private individuals; and by 
Lord Roberts on a large scale during the South African War. It has been resorted 
to by the Germans during the present war, in the form of aerial bombardments of 
undefended towns in retaliation for the British blockade which they regard as illegal, 
and by the Austrians in bombarding by means of air craft Venice in retaliation for 
the alleged bombardment by the Italians of Trieste. The Italians, it may be stated, 
however, claim that their aeroplanes did not bombard the city of Trieste but only 
the military supply depots at Maggia and Pirano, situated two and a half miles from 
the city. The Austrians also justify their bombardment of Belgrade as an act of 
reprisal for the alleged bombardment of open Austrian towns by the Serbs. (Rev. Gen. 
du Droit Int., July—Oct., 1915, p. 120.) 

The British blockade as a retaliatory measure against the German submarine ac- 
tivities is less open to objection than any of the above measures of retaliation, for 
the reason that blockade is a well-recognized mode of legitimate warfare whereas the 
methods of the German submarines are not. If it be admitted that the British 
blockade is effective, those against whom it is directed have no real ground for com- 
plaint. Only neutrals whose rights are adversely affected through unlawful measures 
by which the blockade is enforced may justly attack it. 
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action of the parties? It is generally admitted that in a war between a 
civilized belligerent and an uncivilized enemy who recognizes no law 
of humanity, the former belligerent is not bound to observe the same 
rules that are obligatory when his enemy conducts the war according to 
civilized and humane methods. Retorsion and reprisal are well recog- 
nized measures for compelling states to respect the rights of one another, 
yet they may and ordinarily do involve a violation of international law 
or convention. May it not be said that the obligation to observe the 
rules of international law rests upon the principle of reciprocity between 
those whom it binds; that is to say, is not the obligation of obedience by 
one state conditioned upon like observance by the other, in their mu- 
tual relations? 

This theory has been ably defended by Rt. Hon. A. J. Balfour in an 

article published in the London Times of April 2, 1915 (subsequently 
reprinted and widely distributed in the United States). Speaking of 
the British blockade as a justifiable act of retaliation against Germany, 
he says: 
Put shortly, the case is this. The Germans declare that they will sink 
every merchant ship which they believe to be British, without regard to 
life, without regard to the ownership of the cargo, without any assurance 
that the vessel is not neutral, and without even the pretence of legal 
investigation. The British reply that if these are to be the methods of 
warfare employment by the enemy, the Allies will retaliate by enforcing 
a blockade designed to prevent all foreign goods from entering Germany 
and all German goods from going abroad. 


To hold, he maintains, that Great Britain in technically violating the 
law governing blockades, in order to meet the measures of an adversary 
who openly disregards the law of nations and of humanity, is equally 
deserving of condemnation is to apply rigid technical standards in a 
case where technical standards must be used with caution; it appeals to 
the letter of international law but ignores the spirit. After all, he adds 
it is the equity of the Allied case rather than the law which mainly in- 
terests the thinking public in America and elsewhere. It is a question 
rather of international morality than of international law. To insist 
that the repudiation of the generally accepted rules of conduct by one 
belligerent does not impair in the least the obligations of the other 
is to confound international morality with international law, two closely 
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related though not identical bodies of principles. The obligations of 
the former are absolute; those of the latter are conditional, and one of 
the conditions is reciprocity. Suppose, Mr. Balfour argues, municipal 
law were without sanction and the state should lose its power to enforce 
that law for the protection of the innocent and the punishment of the 
guilty, would it be the duty of the citizens to behave as if social conditions 
were normal and look to the police and the courts to protect them against 
criminals when they are powerless or unwilling to afford protection? 
Few persons would answer in the affirmative. He continues: 


Now, the relation between states under international law most closely 
resembles the relation between individuals in such a community as 
I have described. International law has no sanctions; no penalties are 
inflicted on those who violate its rules; and if a state makes use of for- 
bidden weapons the neutrals, who blame its policy, do nothing to protect 
its victims. Nor is this surprising. In the present unorganized condi- 
tion of international relations it could not well be otherwise. But let 
them remember that impotence, like power, has duties as well as privi- 
leges; and if they cannot enforce the law on those who violate both its 
spirit and its letter let them not make haste to criticize belligerents who 
may thereby be compelled in self-defence to violate its letter, while care- 
fully regarding its spirit. For otherwise the injury to the future develop- 
ment of international law may be serious indeed. If the rules of warfare 
are to bind one belligerent and leave the other free, they cease to mitigate 
suffering; they only load the dice in favor of the unscrupulous; and 
those countries will most readily agree to changes in the law of nations 
who do not mean to be bound by them.” 


The plea thus put forward in justification of the violation by the 
British Government of the rules of international law governing blockade, 


10 ‘We agree with Mr. Balfour,’’ said the London Times (Weekly ed., Apr. 9th), 
“that international law can hardly be obeyed literally, unless both sides concerned 
are prepared to obey it. The obligation of that law is necessarily to some extent con- 
ditional, and the condition is that it shall be reciprocally observed. That this is the 
case is clear from the acknowledged right of reprisal. In this war the Germans have 
flagrantly and persistently broken the condition. Nobody has proclaimed the fact 
louder or with more righteous indignation than the Americans. How could they 
in these circumstances ask us to regard ourselves as rigidly bound, while our oppo- 
nents arrogate to themselves with impunity a boundless freedom? We do not for a 
moment maintain that the crimes of the Germans would excuse us for the perpetra- 
tion of similar crimes. That, as Mr. Balfour has well said, is forbidden, not by inter- 
national law, which is conditional, but by international morality, which is positive.” 
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even admitting that the violation was mainly technical, and admitting, 
as we must, that the German war zone decree was in flagrant violation 
of generally recognized methods of warfare, if not the sacred principles 
of humanity, raises a delicate question and one upon which there will 
naturally be a difference of opinion. Mr. Balfour himself admits that, 
even though international law can hardly be literally obeyed unless both 
belligerents are prepared to observe it, we must not conclude that the 
absence of reciprocity justifies the injured party in acting as if inter- 
national law and international morality had thereby been abrogated. 
On the contrary, such a doctrine would be monstrous and Mr. Balfour 
emphatically disclaims any intention of giving his approval to it." 
Unquestionably the theory of reciprocity as the basis of international 
obligations must be accepted with reserve and subject to conditions. As 
a general principle the right of retaliation must be admitted. Thus if 
one belligerent should execute a hostage, shoot a spy or torture a prisoner 
in violation of the laws of war, the other may undoubtedly retort in kind; 
but if the effect of the measure of retaliation is, as the American Govern- 
ment contends to be the case with the British blockade, to deprive neu- 
trals of rights which international law gives them, it cannot be justified. 
“Paper” blockades or other measures not sanctioned by international 
law when resorted to by a belligerent in retaliation for wrongs alleged 
to have been committed by the enemy cannot be admitted, because they 


11 The policy which I am defending,” he adds, ‘‘has no resemblance to this. It 
violates no deep ethical instincts; it is in harmony with the spirit of international 
law; it is more regardful of neutral interests than the accepted rules of blockade; nor 
is the injury which it is designed to inflict on the enemy of a different character 
from that inflicted by an ordinary blockade. And, lastly, it is a reply to an attack 
which is not only illegal, but immoral; and if some reply be legitimate and necessary, 
can a better one be devised? 

Compare also the report of the French Ministers of Finance, Foreign Affairs, 
Marine and of War to the President of the Republic of March 12, 1915: 

“Such pretensions on the part of the enemy give to the Allied Governments the 
right to respond by preventing every kind of merchandise from reaching or leaving 
Germany. However, the Allied Governments never intend to follow their enemy 
in the cruel and barbarous methods of which he habitually makes use, and the 
measures to which they have been obliged to have recourse shall not in their intention 
carry any risk for neutral vessels or for the lives of neutrals or non-combatants and 
shall be applied in strict conformity with the laws of humanity.” Rev. Gén. de Droit 


Int. Pub., Jan. June, 1915, p. 50. 
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necessarily violate rules of international law established for the pro- 
tection of neutrals. 

As has been said, the announcement contained in the British and 
French declarations of March 1, 1915, of the determination of the Allied 
Governments to detain all ships carrying cargoes of presumed enemy 
destination, ownership or origin did not employ the term “blockade” 
and the measure was not proclaimed or notified as such, although it 
was clearly intended to accomplish the same purpose as a blockade. 

On the 5th of March, identical communications were sent by the 

Secretary of State of the United States to the American Ambassadors 
in London and Paris requesting them to call the attention of the British 
and French Governments to the difficulty of determining action upon 
their declarations of retaliation against German commerce because of 
the nature of the proposed measures in their relations to neutral com- 
merce. The Secretary of State said: 
While it appears that the intention is to interfere with and take into 
custody all ships both outgoing and incoming, trading with Germany, 
which is in effect a blockade of German ports, the rule of blockade, 
that a ship attempting to enter or leave a German port regardless of 
the character of its cargo may be condemned, is not asserted. The 
language of the declaration is ‘the British and French Governments will, 
therefore, hold themselves free to detain and take into port ships carry- 
ing goods of presumed enemy destination, ownership, or origin. It is 
not intended to confiscate such vessels or cargoes unless they would 
otherwise be liable to condemnation.’ The first sentence claims a right 
pertaining only to a state of blockade. The last sentence proposes a 
treatment of ships and cargoes as if no blockade existed. The two to- 
gether present a proposed course of action previously unknown to in- 
ternational law. As a consequence, neutrals have no standard by which 
to measure their rights or to avoid danger to their ships and cargoes. 
The paradoxical situation thus created should be changed and the 
declaring Powers ought to assert whether they rely upon the rules 
governing a blockade or the rules applicable when no blockade exists. 


It was also pointed out that the declarations contained other “‘ per- 
plexities,” which left neutrals in doubt as to the treatment to be ac- 
corded them. In conclusion the Secretary of State said: 


While this Government is fully alive to the possibility that the methods 
of modern naval warfare, particularly in the use of the submarine for 
both defensive and offensive operations, may make the former means 
of maintaining a blockade a physical impossibility, it feels that it can 
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be urged with great force that there should be also some limit to the 
radius of activity, and especially so if this action by the belligerents 
can be construed to be a blockade. It would certainly create a serious 
state of affairs if, for example, an American vessel laden with a cargo 
of German origin should escape the British patrol in European waters 
only to be held up by a cruiser off New York and taken into Halifax. 
In the meantime, by the now famous order in council of March 11th, 
the proposed measures against commerce with Germany were definitively 
proclaimed and certain of the perplexities regarding their nature were 
removed.'* The order in council contained a long preamble denouncing 
the German war zone decree of February 4th as a violation of the usages 
of war and declaring that ‘‘such attempts on the part of the enemy give 
to His Majesty an unquestionable right of retaliation.” The order then 
decreed that no merchant vessel which sailed from her port of departure 
after the first of March, 1915, to any German port would be allowed to 
proceed unless the vessel were provided with a pass authorizing her to 
proceed to some neutral or allied port, in which case the goods on board 
would be discharged in a British port and placed in the custody of a 
prize court. If non-contraband of war and if not requisitioned for the 
use of His Majesty, they would be restored under such conditions as 
the court might deem to be just. No merchant vessel which sailed 
from any German port after the first of March would be allowed to 
proceed on her voyage with any goods laden at such port. All such 
goods would be put in the custody of the prize court and disposed of in 
the same manner as those found on board ships bound to German ports. 
Every merchant vessel which sailed from her port of departure after 
the first of March to a port other than a German port, and carrying 
goods with an enemy destination or which were enemy property might '* 
be required to be discharged in a British port and placed in the custody 
of the prize court and disposed of in a similar manner to those destined 

'2 By a decree of March 13, 1915, the French Government put into effect a measure 
substantially the same as that of the British order in council of March 11th. 

13 Observe the use of “might” and not “‘would.” Perrinjaquet (Rev. Gén. de 
Droit Int. Pub., Jan.-June, 1915, p. 217) points out that the British order in council 
did not prohibit neutral ships from entering or leaving German ports, but merely 
prohibited them from taking in goods or from bringing out merchandise of German 


origin. The distinction is of little importance for the reason that neutral vessels 
could hardly have any other object in entering or leaving German ports. 
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directly to or from a German port, as explained above, provided that 
the Crown might release neutral property of enemy origin upon proper 
application. Any person claiming to be interested in any goods or the 
proceeds thereof not contraband of war, thus placed in the custody of 
the court, would be allowed forthwith to issue a writ and apply for an 
order for the restoration of the goods or for payment of the proceeds. 
Finally, it was declared that nothing in the order should prevent the 
relaxation of its provisions in respect of the merchant vessels of any 
country which should declare that no commerce intended for or orig- 
inating in Germany or belonging to German subjects should enjoy the 
protection of the flag—an obvious promise to waive the blockading 
measure so far as it applied to any nation which should certify that the 
ships flying its flag would not carry goods to Germany, or goods orig- 
inating therein or belonging to German subjects.** 

It will be noted that the employment of the word “blockade” is 
sedulously avoided throughout the text of the order in council; nor was 
the order clothed in the form of a blockading proclamation, nor did it 
define the area blockaded, nor lay down any rules as to presumed knowl- 
edge of the existence of the blockade such as are set forth in the Declara- 
tion of London, nor was anything said in regard to measures for making 
the blockade effective by means of cruisers or other craft stationed off 
the blockaded coasts. British officials, however, frankly admitted that 
the purpose of the measure was to institute a blockade of all commerce 
with Germany both incoming and outgoing.'® On the 13th of March 

4 It is worth noting that the order contained no mention of an intention to block- 
ade the commerce of Germany’s allies, Austria and Turkey, the reason obviously 
being that the measure was intended as an act of retaliation against Germany alone 
for her submarine activities and not against her allies, who were not associated with 
her in the war zone decree of February 4th, and who have not resorted to the methods 
of warfare followed by the German submarines. Neutral trade with Austria-Hungary 
and Turkey was not, therefore, forbidden, but owing to the geographical proximity 
of the two first mentioned countries to Germany and the presence therein of German 
troops, the burden of proving that non-contraband goods destined thereto were not 
intended for Germany would naturally be very difficult. The importation by neu- 
trals of Austrian or Hungarian-made goods was allowed under restrictions designed 
to prevent German-made goods from coming through. Compare Perrinjaquet, La 
Guerre Européenne, etc., in the Rev. Gén. de Droit Int., Jan.—June, 1915, p. 216. 


15 Compare the London Times (Weekly ed., March 19th): ‘‘There is no mention 
of ‘blockade’, though, in view of modern conditions of maritime warfare and the 


INTERNATIONAL LAW IN THE EUROPEAN WAR 831 


this was definitely asserted by Sir Edward Grey in a memorandum placed 
in the hands of the American Ambassador in London. In this memo- 
randum Sir Edward stated that: 


The Government of Great Britain have frankly declared, in concert 
with the Government of France, their intention to meet the German 
attempt to stop all supplies of every kind from leaving or entering British 
or French ports by themselves stopping supplies going to or from Ger- 
many for this end. The British fleet has instituted a blockade, effec- 
tively controlling by cruiser ‘cordon’ all passage to and from Germany 
by sea. The difference between the two policies is, however, that while 
our object is the same as that of Germany, we propose to attain it with- 
out sacrificing neutral ships or non-combatant lives or inflicting upon 
neutrals the damage that must be entailed when a vessel and its cargo 
are sunk without notice, examination, or trial. I must emphasize again 
that this measure is a natural and necessary consequence of the un- 
precedented methods, repugnant to all law and morality, which have 
been described above, which Germany began to adopt at the very out- 
set of the war, and the effects of which have been constantly accumulat- 
ing. 


Again in a note dated March 15th, addressed to Ambassador Page, Sir 
Edward, replying to the inquiry of the Secretary of State of March 5th 
regarding the meaning of certain provisions in the Anglo-French Dec- 
laration of March first respecting the decision of the Allied Governments 
to seize all ships carrying goods of presumed enemy destination, origin 
or ownership, explained at some length the nature and purpose of the 
order in council, and added: 


His Majesty’s Government have felt most reluctant at the moment of 
initiating a policy of blockade to exact from neutral ships all the penalties 
attaching to a breach of blockade. In their desire to alleviate the burden 
which the existence of a state of war at sea must inevitably impose on 
neutral sea-borne commerce, they declare their intention to refrain al- 
together from the exercise of the right to confiscate ships or cargoes 
which belligerents have always claimed in respect of breaches of block- 
ade. They restrict their claim to the stopping of cargoes destined for 
or coming from the enemy’s territory. 


present situation in the North Sea, some of the provisions of the order show a desire 
to impose as little inconvenience as possible upon neutrals. But it means no less 
than the prevention of goods of any kind entering or leaving Germany; and we must 
expect criticisms or protests from neutrals. It is to be hoped that they will bear in 
mind, in considering this important document, that with us it is not, as with them, a 
question of trade, but of national existence.” 


$32 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Thus all doubt as to the character and purpose of the measure was 
removed; it was avowedly to be a blockade differing in form and tech- 
nique from the usual type of blockade and also differing in legal effect, 
inasmuch as not all goods destined to or from the blockaded ports in vio- 
lation of the order would be confiscated but, if non-contraband of war, 
would be restored or paid for under such conditions as the prize court 
might deem just. The measure would therefore be more favorable to 
neutrals than the customary blockades of the past. In this connection 
Sir Edward Grey, in his note of March 15th to Ambassador Page, em- 
phasized the fact that a wide discretion had been given the prize court 
to deal with the trade of neutrals in such manner as might under the 
circumstances be deemed just and that full provision had been made to 
facilitate the disposition of claims by persons interested in any goods 
in the custody of the court. 

The British order in council and the French decree aroused strong 
opposition in the neutral countries most directly affected, and protests 
were promptly lodged with the Allied Governments by the Governments 
of the United States, Denmark, Holland, Norway and Sweden. In a 
note of March 30th, the American Secretary of State declared that the 
measures adopted by the Allied Governments appeared to menace the 
rights of trade and intercourse of neutral nations not only with belliger- 
ent Powers, but also with one another; that they constituted “‘a prac- 
tical assertion of unlimited belligerent rights over neutral commerce 
with the whole European area, and an almost unqualified denial of the 
sovereign rights of the nations now at peace”’; it asserted that “‘a na- 
tion’s sovereignty over its own ships and citizens under its own flag on 
the high seas in time of peace, is, of course unlimited, and that sover- 
eignty suffers no diminution in time of war, except in so far as the prac- 
tice and consent of civilized nations has limited it by the recognition of 
certain now clearly determined rights, which it is conceded may be 
exercised by nations which are at war.” The right of belligerents to 
establish and maintain a blockade of the enemy’s ports and coasts was 
conceded, but it was “‘confidently assumed” that His Majesty’s Gov- 
ernment would not deny that innocent shipments may, notwithstanding 
the existence of a blockade, “‘be freely transported to and from the 
United States through neutral countries to belligerent territory without 
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being subject to the penalties of contraband traffic or breach of block- 
ade, much less to detention, requisition or confiscation’ Referring to 
the nature of the blockade, the Secretary of State observed that 


the novel and quite unprecedented feature of that blockade, if we are 
to assume it to be properly so defined, is that it embraces many neutral 
ports and coasts, bars access to them, and subjects all neutral ships 
secking to approach them, to the same suspicion that would attach to 
them were they bound for the ports of the enemies of Great Britain, and 
to unusual risks and penalties. 

The Government of the United States is, of course, not oblivious to 
the great changes which have occurred in the conditions and means of 
naval warfare since the rules hitherto governing legal blockade were 
formulated. It might be ready to admit that the old form of ‘close’ 
blockade with its cordon of ships in the immediate offing of the block- 
aded ports is no longer practicable in face of an enemy possessing the 
means and opportunity to make an effective defense by the use of sub- 
marines, mines, and air craft; but it can hardly be maintained that, 
whatever form of effective blockade may be made use of, it is impossible 
to conform at least to the spirit and principles of the established rules 
of war. If the necessities of the case should seem to render it imperative 
that the cordon of blockading vessels be extended across the approaches 
to any neighboring neutral port or country, it would seem clear that it 
would still be easily practicable to comply with the well-recognized and 
reasonable prohibition of international law against the blockading of 
neutral ports by according free admission and exit to all lawful traffic 
with neutral ports through the blockading cordon. This traffic would 
of course include all outward-bound traffic from the neutral country 
and all inward-bound traffic to the neutral country except contraband 
in transit to the enemy. Such procedure need not conflict in any re- 
spect with the rights of the belligerent maintaining the blockade since 
the right would remain with the blockading vessels to visit and search 
all ships either entering or leaving the neutral territory which they were 
in fact, but not of right, investing. 

As to the plea set up by the British Government, of the necessity of re- 
taliating upon Germany by a course of action “without precedent in 
modern warfare’’, the Secretary of State was disposed to interpret this 
merely as a reason for certain extraordinary activities on the part of 
His Majesty’s naval forces and not as an excuse for an unlawful action. 
“Tf,” he said, “the course pursued by the present enemies of Great 
Britain should prove to be in fact tainted by illegality and disregard of 
the principles of war sanctioned by enlightened nations, it can not be 
supposed, and this Government does not for a moment suppose, that 
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His Majesty’s Government would wish the same taint to attach to their 
own actions or would cite such illegal acts as in any sense or degree a 
justification for similar practices on their part in so far as they affect 
neutral rights.”’ 

Noting with gratification the declaration of the British Government 
that a wide discretion had been conferred upon the prize court in dealing 
with the claims of neutrals and that the effect of the order in council was 
to confer certain powers on the executive officers of the Crown, the 
American note expressed the confident expectation that orders would 
be issued directing the exercise of those discretionary powers in such 
manner as to avoid the violation of neutral rights and the interruption 
of legitimate trade.® 


16 On July 14th the Secretary of State dispatched a note to the British Govern- 
ment, in which he stated that in view of differences which were understood to exist 
between the two governments as to the principles of law applicable in prize court 
proceedings in cases involving American interests, and in order to avoid any mis- 
understanding as to the attitude of the United States in regard to such proceedings, 
the British Government was informed, that in so far as the interests of American 
citizens are concerned, the Government of the United States will insist upon their 
rights under the principles and rules of international law, as hitherto established, 
governing neutral trade in time of war, without limitation or impairment by orders 
in council or other municipal legislation by the British Government, and will not 
recognize the validity of prize court proceedings taken under restraints imposed by 
British municipal law in derogation of the rights of American citizens. 

In a note dated July 3lst Sir Edward Grey replied that he was unaware of any 
differences between the two countries as to principles of law applicable in cases before 
the prize courts. British prize courts, he said, had always determined cases according 
to the law of nations and the statutes and the rules enacted in pursuance thereof. 
He then quoted from the case of the Amy Warwick to show that American prize 
courts were subject to the instructions of their own sovereign. The principles applied 
by the prize courts of the two countries appeared, therefore, to be identical. In 
further illustration of the attitude of the British courts toward municipal law and 
international law, he quoted at length from the decision of Lord Stowell in the case 
of the Foz, where it was stated that the obligation of the prize court to administer 
the law of nations and the obligation to administer the King’s orders in council were 
not at all inconsistent with each other because the latter are presumed to conform fo 
the unwritten law. 

“In the note which I handed to your Excellency on the 23d of July,” he said, ‘I 
endeavored to convince the Government of the United States, and I trust with suc- 
cess, that the measures that we have felt ourselves compelled to adopt, in consequence 
of the numerous acts committed by our enemies in violation of the laws of war and 
the dictates of humanity, are consistent with the principles of international law. 
The legality of these measures has not yet formed the subject of a decision of the 
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The note concluded: 


The Government of the United States assumes with the greater con- 
fidence that His Majesty’s Government will thus adjust their practice 
to the recognized rules of international law, because it is manifest that 
the British Government have adopted an extraordinary method of 
stopping cargoes destined for or coming from the enemy’s territory, 
which, owing to the existence of unusual conditions in modern warfare 
at sea, it will be difficult to restrict to the limits which have been hereto- 
fore required by the law of nations. Though the area of operations is 
confined to European waters including the Mediterranean, so great an 
area of the high seas is covered and the cordon of ships is so distant from 
the territory affected that neutral vessels must necessarily pass through 
the blockading force in order to reach important neutral ports which 
Great Britain as a belligerent has not the legal right to blockade and 
which, therefore, it is presumed she has no intention of claiming to 
blockade. The Scandinavian and Danish ports, for example, are open 
to American trade. They are also free, so far as the actual enforcement 
of the order in council is concerned, to carry on trade with German 
Baltic ports although it is an essential element of blockade that it bear 
with equal severity upon all neutrals. 


On July 15th another note, dealing with the case of the Neches, which 
involved the enforcement of that provision of the order in council re- 
lating to the shipment of goods originating in Germany, was dispatched 
to the British Government. The Neches, an American vessel bound 


prize court; but I wish to take this opportunity of reminding your Excellency that 
it is open to any United States citizen whose claim is before the prize court to contend 
that any order in council which may affect his claim is inconsistent with the prin- 
ciples of international law, and is, therefore, not binding upon the court. If the 
prize court declines to accept his contentions, and if, after such a decision has been 
upheld on appeal by the Judicial Committee of his Majesty’s Privy Council, the 
Government of the United States of America consider that there is serious ground 
for holding that the decision is incorrect and infringes the rights of their citizens, 
it is open to them to claim that it should be subjected to review by an international 
tribunal.” 

In a note of October 21, 1915, Secretary Lansing again asserted that the British 
orders in council and the regulations for their enforcement were contrary to inter- 
national law, yet the prize court was bound by them; it followed therefore that the 
court was powerless to pass on the real ground of complaint or to give redress for 
wrongs of this nature. Regarding Sir Edward Grey’s suggestion that claimants were 
free to request the prize court to rule upon claims in respect to a conflict between an 
order in council and a rule of international law, Mr. Lansing raised the question as 
to how a municipal court could freely apply rules of international law in conflict 
therewith. 
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from Rotterdam to New York and laden with a cargo of non-contraband, 
mainly of German and Belgian origin and owned by American citizens, 
was seized by a British cruiser on June 24, 1915, taken to London and 
compelled to discharge her cargo.’ The ship was released after having 
sustained damages to the extent of $7,500 while under the control of the 
British admiralty, but the cargo was placed in the custody of the prize 
court for disposition in pursuance of paragraph 4 of the order in council, 
which stipulates that every merchant vessel sailing from a non-German 
port carrying goods of enemy origin may be required to discharge such 
goods in a British or Allied port. The note instructed the American 
Ambassador in London to inform the British Government that the 
legality of this seizure could not be admitted, since it was a violation of 
the right of the citizens of one neutral state to trade with those of an- 
other, as well as with those of belligerents, except in contraband articles 
or in violation of a legal blockade of an enemy seaport. The right of 
American owners of goods to bring them out of Holland, in due course, 
in neutral ships must, it was said, be insisted upon by the United States, 
even though such goods may have come originally from the territory of 
Great Britain’s enemies.’* A reply to this note was delivered by Sir 


7 Belgium being under German occupation was treated as German territory, and 
therefore goods of Belgian origin were treated as coming within the purview of the 
order in council. 

'8 Tt was stated in the press dispatches at the time that there were between 
$50,000,000 and $100,000,000 worth of alleged American owned goods in Holland 
and Germany, all of German origin, which had been purchased or contracted for 
before the order in council went into effect and which were prevented from being 
brought to the United States in consequence of the order. The foreign trade advisers 
of the State Department reported late in October that these estimates were grossly 
excessive. According to their own estimates the amount of such goods, paid for or 
contracted for, before March Ist was not in excess of $15,000,000 and was probably 
less than $12,000,000. Under an arrangement entered into between the American 
and British Governments in September, American importers were allowed to apply 
to the British Embassy in Washington for permits to bring out goods of German 
origin held in neutral ports, provided they had been paid for or contracted for pre- 
vious to March Ist, the day on which the announcement of the proposed blockade 
was made in Parliament. An informal request of the American Government that 
the benefit of this concession be extended to goods bought or contracted for before 
March 15th, the date of the order in council establishing the blockade, was denied by 
the British Government. All such applications were required to be filed by Novem- 
ber 1, 1915, the British Government refusing likewise a request that the latter date 
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Edward Grey to the American Ambassador on July 31st. The note 
stated that an explanation of the view of His Majesty’s Government 
on the legal aspect of the question had already been furnished the 
American Government in a communication of July 23d (to be referred 
to below), but it added that one further observation seemed relevant. 
Then adverting to the practice of German submarines in sinking neutral 
as well as British merchant vessels irrespective of the destination of the 
vessel or the origin of the cargo and without proper provision for the 
safety of the crew or passengers—‘‘a procedure unquestionably contrary 
to the recognized and settled rules of international law as well as to the 
principles of humanity,” Sir Edward Grey stated that His Majesty’s 
Government, on the contrary, had adhered to the rule of visit and 
search and had observed the obligation to bring in and submit to the 
prize court any ships or cargoes with regard to which they think they 
have a good case for detention or for condemnation. He also added, 
somewhat sarcastically, that: 

His Majesty’s Government was not aware, except from the published 
correspondence between the United States and Germany, to what ex- 
tent reparation has been claimed from Germany by neutrals for loss of 
ships, lives, and cargoes, nor how far these acts have been the subject 
even of protest by the neutral governments concerned. While those 
acts of the German Government continue, it seems neither reasonable 
nor just that his Majesty’s Government should be pressed to abandon 
the rights claimed in the British note of the 23d and to allow goods from 
Germany to pass freely through waters effectively patrolled by British 
ships of war. If, however, it be alleged that, in particular cases and 
special circumstances, hardships may be inflicted on citizens of neutral 
countries, his Majesty’s Government are ready in such cases to examine 
the facts in a spirit of consideration for the interest of neutrals, and in 
this spirit they are prepared to deal with the cargo of the Neches, to 
which your Excellency has called attention, if it is held that the particular 
circumstances of this case fall within this category.” 

Pending the preparation of a definitive reply to the American protest 
of March 30th against the order in council, Lord Crewe (during the 
be extended to December 1. About 1600 claims for release were filed. Down to 
November 1st, some 600 had been considered, of which only 75 had been approved 


by the Embassy. 
'® At the present writing the cargo of the Neches is still in the hands of the prize 


court, and the controversy therefore remains unsettled. 
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temporary absence from London of Sir Edward Grey) on June 23d 
handed the American Ambassador a memorandum, which, without 
attempting to deal with the general propositions of international law 
set forth in the American note, undertook to explain the attitude of the 
British Government in regard to certain specific matters respecting the 
manner of enforcing the order. The memorandum at the outset re- 
newed the earlier assurances of the British Government that it was 
their desire and purpose to minimize the inconveniences to which neutral 
commerce must inevitably be subjected on account of the measures 
which the Allied Governments had been compelled to adopt to restrict 
the oversea trade of the enemy. Then followed a number of observa- 
tions respecting the manner in which the British Government had 
“endeavored to give practical effect to those assurances’’. In the first 
place, attention was called to the fact that the Government had declared 
its intention of refraining altogether from the exercise of their right to 
confiscate ships or cargoes which belligerents had always previously 
claimed in respect to breaches of blockade; that it had been expressly 
provided that claimants should be allowed to institute proceedings 
before the prize court without waiting for the writ of the Procurator- 
General; and that all executive officials concerned had been instructed 
to act with the utmost dispatch in facilitating the disposition of cases 
involving the claims of neutrals—all of which measures were designed 
to alleviate as far as possible the burdens imposed upon neutral com- 
merce. The memorandum then referred to the arrangement agreed 
upon by the two governments in respect to the shipment of cotton pur- 
chased before March 2, 1915, and in pursuance of which arrangement 
the British Government had already paid American shippers more than 
two and a quarter million dollars and in pursuance of which other 
similar claims were being disposed of as rapidly as possible. 

Regarding the American complaint of delay in dealing with cases of 
detained cargoes, the memorandum stated that the total number of 
vessels which, having cleared from United States ports since the initia- 
tion of the retaliatory measures against German trade, and still de- 
tained in British ports, was twenty-seven; of this number eight were 
discharging cotton which His Majesty’s Government had agreed to 
purchase under the above arrangement. Of the remaining nineteen 
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vessels, seven were free to depart as soon as the items of cargo placed 
in the prize court were discharged. The other twelve, of which three 
only were American ships, were detained pending inquiries as to sus- 
picious consignments and particulars as to the dates and approximate 
causes of detention. Of these eight had been detained for a period of 
less than a week, and three for a period of less than a fortnight, while 
the detention of one was due to the difficulties in regard to transit across 
Sweden and Russia.” 

Regarding commerce in goods of German origin, liberal concessions 
had been made to citizens of the United States. Toward the end of 
March, a special arrangement had been made whereby American citi- 
zens who desired to import goods of German origin by way of a neutral 
port were enabled to do so by producing proof of payment before the 
British Ambassador at Washington, in which case the shipment would 
not be interfered with in transit. Special concessions had also been 
made in respect to the importation from Germany of particular products 
indispensable to the conduct of certain American industries. The im- 
portation in particular of dye stuffs, potash and German beet seed was 
permitted without interference. Only when it became evident that 
large quantities of enemy goods were passing out through neutral coun- 


2 Regarding complaints of undue delays in dealing with American cargoes in the 
prize court, Lord Crewe quoted the following remarks of the president of the court 
at the hearing on June 14, 1915, of the case of the American steamship Ogeechee 
(seized by the British Government while bound from Bremen to New York): ‘‘It is 
a very extraordinary thing that when the crown are ready to go on, the claimants 
come here and say ‘We cannot proceed for six weeks.’ Some day, towards the end 
of last term, I had a row of eminent counsel in front pressing me to fix a case at once. 
I fixed it very nearly at once—that is to say, the second day of the following term. 
They all came and said: ‘We want an adjournment for six weeks.’”’ 

teferring to the Chicago meat packers’ cases that had been before the prize court 
since last November, Lord Crewe explained the delay as being largely due to the 
fact that negotiations were carried on for many weeks with a representative of the 
packers for an amicable settlement out of court. ‘‘When at length,” he said, “‘owing 
to the failure of the negotiations, His Majesty’s Government directed that they 
would continue the prize court proceedings and had at the request of the claimants 
fixed the earliest possible date for the hearing, counsel for the latter asked for an ad- 
journment in their interests, despite the fact that the crown was, by his own admission 
Finally, on September 15, 1915, a decision was rendered in 


ready to proceed.” 
Their value was estimated at 


these cases, condemning the cargoes as good prize. 
about $15,000,000. 
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tries did His Majesty’s Government feel obliged to fix a date after 
which such trade would be forbidden. The first of June, 1915, was 
therefore fixed as the date for the termination of the privilege, but this 
date was to be extended to June 15th in exceptional cases. 

Finally, on July 24th the long expected definitive reply to the Amer- 
ican note of March 30th protesting against the British order in council 
was handed to the American Ambassador in London. The note began 
by referring to the “ obligation incumbent upon the Allies to take every 
step in their power to overcome their common enemy, in view of the 
shocking violation of the recognized rules and principles of civilized 
warfare of which he has been guilty during the present struggle.’’ The 
attention of the American Government had already been called to some 
of their acts. Lord Bryce’s report, based on evidence carefully sifted by 
legal experts, describing the atrocities committed in Belgium; the poison- 
ing of wells in German Southwest Africa, the use of poisonous gases 
against the troops in Flanders, and finally, the sinking of the Lusitania 
without any opportunity to passengers and non-combatants to save 
their lives, were cited to show how indispensable it was that the Allies 
should leave unused no justifiable method of defending themselves. 

Regarding the American complaint of the blockade of neutral ports, 
Sir Edward declared that His Majesty’s Government was unable to 
accept the contention that if a belligerent is so circumstanced that his 
commerce can pass through adjacent neutral ports as easily as through 
ports in his own territory, his opponent has no right to interfere and 
must restrict his measures of blockade in such a manner as to leave such 
channels of commerce still open to his adversary. Such a contention, 
he said, could not be sustained upon principles either of international 
law or international equity. The British Government was unable to 
admit that a belligerent violates any fundamental principle of interna- 
tional law by applying a blockade in such a way as to cut off the enemy’s 
commerce with foreign countries through neutral ports, if the circum- 
stances render such an application of the principles of blockade the 
only means of making it effective. The American Government had 
intimated its readiness to take into account the great changes that had 
occurred in the conditions and methods of naval warfare and had ad- 
mitted that it was no longer practicable to render a blockade effective 
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by means of a cordon of ships in the immediate offing of the blockaded 
port. The only question then about which a controversy could properly 
arise was, whether the measures adopted were “‘in conformity with the 
spirit and principles of the essence of the rules of war.”’ Sir Edward 
Grey then reviewed at some length the measures adopted by the Govern- 
ment of the United States during the Civil War in the enforcement of 
the blockade of the Southern States. To meet the difficulties resulting 
from the proximity of neutral ports to enemy territory the old principles 
relating to contraband and blockade were extended by the American 
Government and the doctrine of continuous voyage was applied and en- 
forced, under which goods destined to the territory of the enemy were 
intercepted before they reached the neighboring neutral ports from 
which they were to be reéxported. The difficulties which confronted the 
United States were similar in some respects to those which the Allies 
now face in dealing with the trade of their enemy, for he said: 
Adjacent to Germany are various neutral countries which afford her 
convenient opportunities for carrying on her trade with foreign coun- 
tries. Her own territories are covered by a network of railways and 
waterways, which enable her commerce to pass as conveniently through 
ports in such neutral countries as through her own. A blockade limited 
to enemy ports would leave open routes by which every kind of German 
commerce could pass almost as easily as through the ports in her own 
territory. Rotterdam is indeed the nearest outlet for some of the 
industrial districts of Germany. 


If Germany, he added, may send her commerce through a neutral 
country without compromising its neutrality, Great Britain may fairly 
claim to intercept such commerce before it has reached, or after it has 
left, the adjacent neutral state, provided it is the commerce of the enemy 
and not commerce which is bona fide destined for or proceeding from the 
neutral state. If, therefore, it be recognized that a blockade is a legiti- 
mate method of intercepting trade with an enemy and if the blockade 
can only be made effective by extending it to enemy commerce passing 
through adjacent neutral ports, such an extension is defensible and in 
accordance with the generally accepted principles of international law. 

To the contention that such action is not directly supported by written 
authority, Sir Edward observed that it is the business of writers on in- 
ternational law to formulate existing rules rather than to offer sugges- 
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tions for their adaptation to altered circumstances, and he referred to 
the unmeasured terms in which a group of prominent international 
lawyers of all nations condemned the doctrine which had been laid down 
by the Supreme Court of the United States in the case of the Springbok, 
a doctrine upheld by the Claims Commission at Washington in 1873. 
But the United States and the British Government ‘took a broader 
view and looked below the surface at the underlying purpose, and the 
Government of Great Britain, whose nationals were the sufferers by the 
extension and development of the old methods of blockade made by 
the United States during the Civil War, abstained from all protest 
against the decisions by which the ships and their cargoes were con- 
demned.”’ 

Referring again to the American complaint that the blockade in effect 

barred access to many neutral ports and coasts, Sir Edward stated that 
it could not properly be so described. He said: 
If we are successful in the efforts we are making to distinguish between 
the commerce of neutral and enemy countries there will be no substan- 
tial interference with the trade of neutral ports, except in so far as they 
constitute ports of access to and exit from the enemy territory. There 
are at this moment many neutral ports which it would be mere affecta- 
tion to regard as offering facilities only for the commerce of the neutral 
country in which they are situated, and the only commerce with which 
we propose to interfere is that of the enemy who seeks to make use of 
such ports for the purposes of transit to or from his own country. 


The methods of making a blockade effective, the degree of effective- 
ness, the rules as to public notification, the presumption of knowledge 
of the existence of the blockade, the penalty to which a blockade runner 
should be subjected, and other particulars in respect to the establish- 
ment and maintenance of a blockade were, he said, matters upon which 
different views had prevailed and regarding which the practice of states 
had been altered from time to time. The one principle, he affirmed, 
which was fundamental and which had obtained universal recognition, 
was that a belligerent had a lawful right by means of an effective block- 
ade to cut off the sea-borne commerce of the enemy, and, this and this 
only, Great Britain was endeavoring to do. In conclusion, he added 
that His Majesty’s Government was gratified to observe that the 
measures they had taken were having no detrimental effect on the 
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commerce of the United States since statistics showed that the in- 
creased opportunities afforded by the war for American commerce 
had more than compensated for the loss of the German and Austrian 


markets.?! 

It must be admitted that the British reply to the American protest 
was, if not entirely convincing, a very clear and able defense of the 
measures adopted by the Allied Governments for the interception of 
commerce with Germany. One fact which made a favorable impression 
upon fair minded Americans was the frank, friendly and conciliatory 
tone which characterized the British note and the evidently sincere 
desire manifested by the British Government to interfere as little as 
possible with legitimate neutral trade and to reduce to a minimum the 


21 According to statistics of the Treasury Department, as published in the press 
dispatches, the increase in American exports since the outbreak of the war amounted 
to $200,000,000 during the first eleven months of the war, while American ocean 
freight increased by 744,000 tons. Significant as indicating the amount of American 
goods entering Germany and Austria, attention was directed to official statements 
that the exports of the United States to the Netherlands had increased from 
$93,000,000 to $122,000,000; to Sweden from $12,000,000 to $71,000,000; to Norway 
from $7,000,000 to $35,000,000, and to Denmark from $13,000,000 to $70,000,000. 

That America received a fair supply of goods from Germany notwithstanding the 
war is shown, the British Government contended, by the fact that in eight months 
the imports from that country to the United States aggregated $86,000,000, and it 
was also noted that the importation of dye stuffs from Germany was greater than 
in the previous year. 

In a note made public by the Department of State on October 1, 1915, Sir Edward 
Grey replied to the American charges that the British blockade was operating to 
prevent American exports to neutral countries whereas British exports to the same 
countries had greatly increased. He admitted that British exports or re-exports 
of many commodities to certain neutral countries had increased as a result of the 
cutting off of the German supply, but he cited statistics to show that in nearly every 
instance there had also been a much greater increase of American exports of the same 
articles to these countries. Many of his statistics were taken from the reports of 
the American Consul-General at London. 

In his note of October 21st, Secretary Lansing called attention to the fact that 
the contention of the British Government in regard to the increase of American ex- 
ports since the outbreak of the war failed to take into account the increased price of 
commodities resulting from a state of war or to make any allowance for the diminu- 
tion in the volume of trade between European neutral nations and belligerent coun- 
tries resulting from the war—a circumstance which necessarily increased the demand 
of those countries for American goods and which therefore repelled the presumption 
that they were necessarily destined for enemy territory. 
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hardships to which neutrals were subjected in consequence of the 
Allied measures.”?_ In this respect the attitude of the British and French 
Governments formed a noticeable contrast to that which has charac- 
terized the responses of the German Government to the various repre- 
sentations of the United States in respect to German disregard of neutral 
rights. The Allied Governments have in every case replied with rea- 
sonable promptness to the American notes, and without exception their 
replies have been marked by a tone of sincere friendliness and the spirit 
of conciliation. In respect to the blockade, they have shown a readiness 
to make concessions and to admit relaxations and modifications upon 
one point and another, to the end that American trade might be sub- 
jected to as few restrictions as possible. The American press in many 
cases testified to this spirit of friendliness and desire to meet American 
criticism.?? There seems also to have been an honest attempt to ex- 
pedite as rapidly as possible the hearing of cases arising under the order 


22 The London Times (weekly ed., of April 9, 1915), commenting on the British 
note, said: ‘‘We could hardly expect the Government of the United States to accept 
without reserve or protest what we acknowledge to be a novel departure from the 
technical rules of international law, as established under wholly different conditions 
of naval warfare which existed when these rules grew up. But if contrary to inter- 
national law, it is not contrary to its spirit. It expressly affirms that we shall show 
such commerce all the consideration compatible with the object we have in view. 
That object, we may again remind the United States, is as vital to us as the destruc- 
tion of commerce with the Confederate States was to the Union during the Civil 
War. We did not then stand upon technicalities with them, and we feel that we may 
fairly ask them not to show greater jealousy of their extreme legal rights now that 
we are fighting for our existence than we displayed in 1861. There are some passages 
in this note which might be interpreted, did they stand alone, as indicating an in- 
clination to treat particular points in a somewhat narrow temper. It is suggested, 
for example, that the blockade is not at present effective so far as Baltic ports are 
concerned. Was the American blockade of the Southern ports effective for months 
after it was declared? Americans know that it was not, but nevertheless we raised 
no controversy with them upon that score.” 

23 “The least attentive reader of the British notes made public this morning,”’ 
said the New York Times (Aug. 4th), “will observe the marked difference between 
their tone and spirit and the tone and spirit of the German replies to our protest 
against the war zone declaration, and in particular to our notes delivered in Berlin 
since the destruction of the Lusitania. The British Government declares its in- 
tention to enforce its blockade as a war measure against Germany with the fullest 
possible consideration of the interest of neutrals, and there are no attempts to dictate 
to us impossible and unacceptable methods of avoiding present inconveniences.” 
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in council, although it must be admitted that the delays in some cases 
have been vexatious if not unwarranted.?* 


*4 Since this article was put in type an elaborate note dated October 21, 1915, ad- 
dressed by the Department of State to the British Government has been made public. 
In this note previous agreements of the Secretary of State were developed with 
greater detail, and accompanying the note were various statistical addenda relating 
to seizures and detentions of American vessels on suspicion of attempting to violate 
the British orders in council in respect to contraband and blockade. The note pro- 
tested against the British practice of taking in American ships for the purpose of 
searching them for evidence, contrary to the practice in previous wars and notwith- 
standing the fact that according to the opinion of a board of American naval experts 
adequate searches may be made on the high seas at the time of seizure; it complained 
of the methods of procedure of the British prize courts in regard to the nature of the 
evidence admitted at the trial and of the placing of the burden of proof on the claim- 
ant where the goods are consigned ‘‘to order’’; it vigorously attacked the British 
doctrine of presumption that the increased exportations to neutral countries was 
conclusive as to enemy destination or use—this in the face of the fact that most of 
the goods in question had been placed on the embargo list of those countries; it called 
attention to the fact that the British Government had admitted that British exports 
to those countries had likewise increased and that under the British doctrine of pre- 
sumption of enemy destination this presumption could be still further extended in 
proportion as British exports increased; it affirmed that “whatever may be the 
conjectural conclusions to be drawn from trade statistics * * *” the United 
States would “‘maintain the right to sell goods into the general stock of a neutral 
country and would denounce as illegal and unjustifiable any attempt of a belligerent 
to interfere with that right on the ground of mere suspicion of enemy destination. 
The measure instituted by the order in council of March 11th was characterized as 
a ‘‘so-called”’ blockade which did not distinguish between enemy and neutral trade, 
which was ineffectual even according to the admission of the British Government 
as shown by its order placing cotton on the list of contraband as a means of ef- 
fectually preventing the shipment of that commodity to Germany; the blockade was 
again attacked as illegal because it is not applied impartially to the ships of all na- 
tions since German ports were “notoriously open” to traffic with the ports of Den- 
mark, Norway, and Sweden and also because it bars access to neutral ports and coasts 
in violation of the Declaration of London; finally, it was argued that the doctrine in 
the Springbok case was not applicable to the present situation because the circum- 
stances were different, the ports of the Confederacy having been effectually block- 
aded, though no neutral ports were closed and a continuous voyage through a neutral 
port required an all sea voyage terminating in an attempt to pass the blockading 
squadron, Attention was also called to the fact that Sir Edward Grey in his instrue- 
tions to the British delegates to the London Naval Conference in 1908 had expressed 
doubt whether the decision in the Springbok case was meant to cover blockade run- 
ning independently of carrying contraband, but in case it was so intended it was in 
conflict with the decisions of the British courts and its rejection must be insisted 
upon at the conference. 

The note also complained of other acts in connection with the enforcement of the 
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Within a period of three months after the order in council went into 
effect, the British Government had paid over $2,000,000 to American 
claimants, and other claims are being settled as quickly as they can be 
adjusted. According to the memorandum of Lord Crewe of June 23d, 
only three cases involving American ships detained under the order in 
council of March 11th remained undisposed of at that time. 

Compared with the German activities against neutral commerce, the 
measures of the Allies are in one respect far less objectionable. They 
have not in fact resulted in the loss of a single innocent life or in the 
destruction of a single neutral vessel or property of any kind without 
due process of law.”° 

Regarding the legality of the “so-called’’ blockade of Germany, there 
is, of course, substantial ground for a difference of opinion. Unquestion- 
ably, it does not conform to the technical rules heretofore recognized 
as essential to a valid blockade. Before the days of torpedoes, mines, 
submarines and air craft the prevailing conception was that a blockaded 
port must be closed by a cordon of ships stationed in the immediate 
offing or as near as was compatible with safety from the enemy’s de- 
fenses (which in those days consisted of guns), to make ingress and egress 
dangerous if not impossible.** It can hardly be maintained, however, 


orders in council, notably of the British practice of releasing vessels detained for 
examination only upon condition that various costs and expenses, such as pilotage, 
wharfage, demurrage, harbor and warehouse duties, etc., incurred in the course of 
an unwarranted procedure, are paid by the owners, or upon condition that they sign 
a waiver of their right to bring subsequent claims against the British Government 
for such exactions, 

25 Compare the remarks of Hon. A. J. Balfour on this point: ‘‘Whether such a 
policy be, or be not, in harmony with the accepted rules of international law is a 
point to which I shall refer in a moment. But this, at least, may be said in its favor. 
It cannot cause the death of a single innocent civilian; it cannot destroy neutral lives 
and neutral property without legal process; it cannot inflict injury upon neutral com- 
merce comparable in character or extent to that which would be produced by a 
blockade whose legality was beyond question.” (London Weekly Times, April 2, 
1915.) 

26 For generations past, says Lawrence (International Problems and the Hague 
Conferences, p. 189), it has been assumed without exception that a blockade must 
be effected by ships. There have been controversies, he adds, as to the number of 
ships necessary to constitute an effective blockade, but no state has claimed the 
right to institute a blockade without placing some of its men-of-war in close proximity 
to the place blockaded. Ortolan (Diplomatie de la mer, Vol. II, p. 328) stated the 
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that since the introduction of the new agencies and methods of naval 
warfare referred to above, the old requirement of blockade by a cruiser 
cordon is now essential. The American Government in its note of 
March 30th expressed a readiness to admit that the old form was no 
longer practicable in the face of an enemy possessing the means and 
opportunity to make an effective defense by the use of submarines, 
mines and air craft. The long range blockade must therefore be recog- 
nized as valid, and blockading craft must be permitted to remain so far 
out as to be beyond the range of torpedo boats or mines, which means 
that they may be so completely out of sight of the blockaded port as to 
render ingress and egress no longer dangerous. If this is not recognized 
as an effective blockade, blockade under modern conditions is now im- 


possible. ?? 
old rule when he said all approaches to the blockaded port must be guarded by per- 
manent naval forces. ‘‘No maxim of the law of nations,’ said James Monroe, ‘is 
better established than that a blockade shall be confined to particular ports and that 
an adequate force shall be stationed at each to support it. This force should be 
stationary and not a cruising squadron.”” (Moore’s Digest of Int. Law, Vol. VII, 
p. 789.) Even more recent writers like Fauchille (Du Blocus Maritime, p. 132) 
assert that a blockade may be maintained only by war vessels. The invention of the 
torpedo raised the question as to whether a blockade maintained by torpedoes was 
valid. For a discussion of the question see Pradier-Fodéré (Droit Int. Pub., Vol. VIII, 
§ 3116), who says there is no serious reason why it should not be admitted. The 
question of whether mines may be employed for purposes of maintaining a blockade 
was discussed at the Second Hague Conference. The British delegation proposed 
an article forbidding the use of automatic contact mines for this purpose. M. 
Hagerup, president of the commission to which the matter was referred, remarked 
that everybody was agreed that such use of mines was not allowable. Sir Ernest 
Satow declared that the “‘sufficient force” required by the Declaration of Paris had 
reference to ships of war and not submarine mines, which are subject to no control 
and which contain in them no proof of intention to close access to the blockaded port. 
The convention as finally adopted contained the illusory provision that the placing 
of automatic contact mines before the coasts or ports of the enemy for the sole pur- 
pose of intercepting commercial shipping was forbidden. See on the question of 
blockades by mines, International Law Situations, 1908, p. 111; also Lawrence, 
Int. Problems and the Two Hague Conferences, 189, et seg. The question of the 
methods of making a blockade effective was discussed at the London Naval Confer- 
ence (see House of Commons Sessional Papers, Misc. No. 5, 1909, pp. 25, et seq.), 
but in the rules adopted there are no provisions regarding the character of the means 
that may be employed. There is merely the statement that ‘‘it must be maintained 
by a force sufficient really to prevent access to the enemy coastline” (Art. 2). 
Compare the views of Julian S. Corbett, in the Nineteenth Century and After, 
Vol. 61, p. 926; also Bentwich, The Declaration of London, p. 16. 
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The principal criticism directed against the Allied blockade measure 
was not so much its failure to conform to the technical requirements in 
respect to form or to its possible ineffectiveness, as to its application to 
German commerce through neighboring neutral ports, that is to say, 
the extension of the doctrine of continuous voyage to goods consigned 
to neutral ports when their ulterior destination is believed to be enemy 
territory; and the extension of the same doctrine to goods of enemy 
origin issuing from neutral ports. As a general principle, freedom of 
trade between neutrals is a right with which belligerents cannot lawfully 
interfere either through the exercise of their right to intercept contra- 
band goods intended for the enemy or to cut off all commerce by means 
of a blockade of the enemy’s ports or coasts. It is incontestable that, 
as a general principle, a belligerent has no lawful right to blockade di- 
rectly or indirectly the ports and coasts of a neutral state, but if the 
enemy is wholly or partially surrounded by neutral territory through 
whose ports he may draw supplies from over the seas and through 
which he may send his goods abroad, has the opposing belligerent no 
right to intercept such trade through the exercise of his power to pro- 
hibit commerce altogether by means of a blockade? Manifestly, if he 
has no such right the power which international law gives him in respect 
to the maintenance of a blockade must in many cases be ineffective, if 
not illusory. Under such circumstances the right of blockade could be 
exercised effectively only against insular states. ‘It would,’ as Law- 
rence remarks, ‘‘be absurd to suppose that a powerful fleet would rock 
idly on the waves off a great neutral port while cargo after cargo of arms 
and munitions of war were poured in under its eyes and taken from the 
quays by a short railway journey to the arsenals of a foe whose navy 
it had swept from the seas, and whose ports it was keeping under strict 
blockade. Justice demands that no such perversion of neutrality should 
be allowed.”’ Germany, as is well known, is flanked by a group of neutral 
states, some of them geographically separated from her only by a sur- 
veyor’s line, others only by narrow seas. In the case of the former 


states, extensive railway connections make it as easy, in some cases 
easier, to transport goods from certain neighboring neutral ports to 
points in Germany where they are needed, as it would be to move them 
from Hamburg or Bremen; in the case of Norway, Denmark and Sweden 
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communication by sea between those countries and Germany remains 
open, and it is notorious that large quantities of supplies from America 
have been going to Germany through the ports of these states, and es- 
pecially from those of Sweden.* 


** In this connection it may be remarked that the British Government at first made 
no attempt to send war ships into the Baltic Sea for the purpose of blockading that 
portion of the German coast adjacent thereto. The result has been the development 
of an enormous trade between Sweden and Germany, whereas trade with Germany 
through the North Sea has been barred by means of the British blockade. American 
shippers have therefore complained of the unequal operation of the blockade in its 
effect upon neutrals. They protest that, whereas ocean trade between Sweden, 
Norway and Denmark on the one side goes on with Germany subject to little or no 
restriction, American trade direct with Germany and indirectly through Norwegian, 
Swedish and Danish ports is prohibited. They point out that a legal blockade can- 
not discriminate in favor of one neutral against another. Recently, however, the 
British submarines have become very active in the Baltic and during the second and 
third weeks of October they destroyed twenty-one German merchant vessels, most 
of them laden with iron ore destined from Swedish to German ports. Five transports 
and one destroyer were also sunk. (New York Times, Nov. 9, p. 12.) The British 
blockade of the German Baltic coasts is therefore much more effective than it was 
at first. At all events, it can no longer be said that trade between Scandinavian and 
German ports is open and unobstructed. Article 5 of the Declaration of London 
declares that ‘‘a blockade must be applied impartially to the ships of all nations.’’ 
This rule is in accord with the doctrine laid down by the British prize court in the 
case of the Franciska. (10 Moore’s Prize Cases, 37.) A belligerent, says Bentwich 
The Declaration of London, p. 47), “‘may not favor one neutral at the expense of 
others, or his own merchant marine at the expense of neutrals.’’ The British answer 
to this complaint of discrimination is that it results not from any deliberate intention 
but from a geographical situation which renders it impossible to blockade the Baltic 
ports of Germany. Compare the following defense by Hon. A. J. Balfour, published 
in the London Weekly Times of April 2, 1915: 

‘‘Now the object of this rule (which forbids discrimination as between neutrals) 
seems clear. It is designed to prevent the blockading Power using its privileges in 
order to mete out different treatment to different countries; as for instance, by 
letting ships of one nationality pass the blockading cordon while it captures the 
ships of another. Such a procedure is, on the face of it, unfair. It could have no 
object but to assist the trade of one neutral as against the trade of another and ar- 
bitrarily to redistribute the burden which war unhappily inflicts on neutrals as well 
as on belligerents. Now I submit that if there be discrimination inflicted by the 
British blockade, it is not discrimination of this kind. It does no doubt leave the 

German trade with Sweden and Norway in the same position as the German trade 
with Holland and Denmark, and in a different position from the German trade with 
America or Africa. But the discrimination (if it is to be so described) is not the 
result of a deliberate policy, but of a geographical accident. It is not due to any 
desire to favor Scandinavian exporters as compared with American exporters; and 
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The right of blockade, liberally interpreted, is a right to cut off all 
the sea-borne commerce of the enemy; that right, so far as it applies to 
commerce direct between the oversea neutral and the enemy, has never 
been contested. The same reason upon which this right is founded 
must apply with equal force to indirect commerce, that is to say, oversea 
trade which reaches the enemy through neutral ports situated near his 
frontier. The resulting benefit of such trade to the enemy is the same 
in both cases and so is the corresponding injury to the blockading 
belligerent. 

To enable belligerents to meet effectively the situation caused by 
the proximity of neutral ports to enemy territory through which the 
enemy is enabled to draw supplies from over the sea, the doctrine of 
continuous voyage was developed and was applied for the first time by 
the French courts to the carriage of contraband during the Crimean 
War. As is well known, it was applied on an extensive scale by the 
American courts during the Civil War, notably in the cases of the 
Springbok, the Bermuda, the Stephen Hart and the Peterhof, and by 
Italy during her war with Abyssinia in 1896 and in her war with Turkey 
in 1912. Until the Boer War, when it was first applied by the British 
Government, the legality of the doctrine was almost unanimously con- 
tested by English and Continental publicists, although the British Gov- 
ernment refrained from making a formal protest against the application 
of the rule to British vessels engaged in carrying contraband or at- 
tempting to enter blockaded ports of the South during the Civil War, 
nor did it intervene in behalf of British owners.” 
in practice it will have no such effect. They are not, nor to any important extent 
can they be, competing rivals in the German market. 

“Tf any man be in doubt whether this point be technical or substantial, let him 
weigh the following considerations. The rule against discrimination was devised 
(as we have seen) in the interests of neutrals. But which is best for neutrals—that 
there should be a blockade conducted in the ordinary way, or that there should be 
a blockade of the new pattern described in the order in council? The latter may in- 


deed ignore the Baltic, and treat Scandinavia as if, like Holland, it were divided from 


Germany only by a land frontier. But while the discrimination so produced can 


inflict no substantial injury on any neutral, the blockade to which it is due, unlike 
its more orthodox predecessors, forbids the capture either of neutral shipping or 
neutral goods (other than contraband of war) and so relieves the neutral importer 


of his most serious anxieties.” 
2 See my article in the April number of this JouRNAL, pp. 387-390, on this point. 
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The Declaration of London sanctions the rule of continuous voyage 
in respect to the carriage of absolute contraband and also to the carriage 
of conditional contraband in case the enemy has no seaboard (Art. 36); 
but it makes no such concession in respect to blockade. On the con- 
trary, it declares that ‘‘whatever may be the ulterior destination of a 
vessel or of her cargo, she cannot be captured for breach of blockade, if, 
at the moment, she is on her way to a non-blockaded port”’ (Art. 19). 

This provision definitely condemns the American practice during the 
Civil War and sanctions the rule which the English have heretofore 
maintained and the adoption of which the British delegates to the Lon- 
don Naval Conference in 1909 insisted upon.*® In the present war, 
Great Britain, finding herself in a somewhat analagous position to that 
of the United States during the Civil War in respect to the difficulties 
encountered in enforcing her blockade, has adopted the means which 
the American Government applied but which the publicists of England, 


It is well known that the attitude of the British Government, however, was one of 
acquiescence rather than of approval. But compare the remarks of Sir Edward 
Grey’s note of July 23d, summarized above, where he says, speaking of the European 
opposition to the American doctrine: “But the United States and the British Gov- 
ernment took a broader view and looked below the surface at the underlying pur- 
pose,” ete. Mr. Fish stated in certain secret instructions to the American members 
of the Anglo-American Joint High Commission in 1871, that 167 cases had been 
condemned by the American prize courts during the Civil War and that with the 
exception of the condemnation of the Springbok, the Department of State was not 
aware of a disposition on the part of the British Government to dissent from any 
final adjudication of the Supreme Court in a prize case. Moore’s Digest, Vol. VII, 
p. 733. 

Baty (Britain and Sea Law, p. 72) remarks that the British Government did not 
‘strenuously object”? to the novel doctrine enunciated in the Springbok and other 
cases because it ‘hoped to find it useful and it proved to be so in the South African 
War.” 

” Compare Bentwich, The Declaration of London, p. 56. Sir Edward Grey in his 
instructions to Lord Desart, President of the British delegation, stated that a vessel 
whose final destination is a neutral port cannot, unless she endeavors, before reaching 
that destination, to enter a blockaded port, be condemned for breach of blockade, 
although her cargo may be earmarked to proceed in some other way to the blockaded 
coast. His Majesty’s Government believe that all the Powers will probably be in 
agreement on this point unless the United States were to maintain that the condemna- 
tion pronounced by their Supreme Court in the well known case of the Springbok 
extended the application of the doctrine of continuous voyage to breaches of blockade. 


House of Commons Ses. Papers, Vol. 54, No. 4 (1909), p. 27. 
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if not the Government itself, unanimously condemned. If not con- 
sistently, yet effectually the British Government has therefore been 
able to answer the American protest with arguments drawn from Amer- 
ican practice and judicial precedent. Thus the decisions of the Supreme 
Court, particularly in the cases of the Bermuda and the Springbok, have 
come back to plague the American Government in its present difficulties. 
In the case of the Bermuda, a vessel bound from Liverpool for the neutral 
port of Nassau, carrying a cargo destined, as the evidence showed, to a 
blockaded port in the Confederacy, the Supreme Court said: 


It makes no difference whether the destination to the rebel port was 
ulterior or direct; nor could the question of destination be affected by 
transshipment at Nassau, if transshipment was intended, for that could 
not break the continuity of transportation of the cargo. The interposi- 
tion of a neutral port between neutral departure and belligerent destina- 
tion has always been a favorite resort of contraband carriers and block- 
ade runners. But it never avails them when the ultimate destination 
is ascertained. A transportation from one point to another remains 
continuous so long as intent remains unchanged, no matter what stop- 
pages or transshipments intervene. 


In the case of the Springbok, a British vessel bound from London to 
Nassau and captured 150 miles east of Nassau, the Supreme Court said: 


But we do not now refer to the character of the cargo for the purpose 
of determining whether it was liable to condemnation as contraband, 
but for the purpose of ascertaining its real destination; for, we repeat, 
contraband or not, it could not be condemned if really destined for 
Nassau and not beyond, and contraband or not, it must be condemned 
if destined to any rebel port, for all rebel ports were under blockade. 


The doctrine enunciated in this case was universally repudiated in 
Europe, but the condemnation of the cargo was unanimously affirmed 
by the Claims Commission in 1873.*! Throughout the Civil War the 


31 The theory of continuous voyage as enunciated and applied by the Supreme 
Court in the case of the Springbok was criticized by a committee of the Institute of 
International Law as “subversive of an established rule of the law of maritime war- 
fare according to which neutral property on board a vessel under a neutral flag, 
whilst on its way to another neutral port, is not liable to capture or confiscation.” 
‘Such trade,” it added, ‘‘when carried on between neutral ports has, according to 
the law of nations, ever been held to be absolutely free, and the novel theory, as 


above propounded * * * would aggravate the hindrances to which the trade 


of neutrals is already exposed and would, to use the words of Bluntschli ‘annihilate’ 
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American Government proceeded on the theory that it had a lawful 
right to prevent oversea trade with the Confederacy, not only directly 
by means of a blockade of Confederate ports, but indirectly by prevent- 
ing the shipment of goods to adjacent neutral ports when there was 
reason to believe that they would be transshipped and forwarded to the 
Confederacy. This is substantially what the Allies are endeavoring 
to do in the present war. They are seizing and detaining goods shipped 
to certain neutral countries of Europe because the presumption points 
to the fact, if the evidence does not clearly show, that their ulterior 
destination is the territory of the enemy. They are, to be sure, exer- 
cising this power on a more extensive scale than was done during the 
Civil War, but this is explained by the greater magnitude of the trade. 
On the other hand, it must be said, in extenuation of their action, that, 
so far, all cargoes seized have been restored or paid for instead of being 
confiscated as was done in the case of cargoes condemned for violating 
the American blockade.*” 


such trade by subjecting their property to confiscation, not upon proof of an actual 
voyage of the vessel and cargo to an enemy port, but upon suspicion that the cargo, 
after having been unladen at the neutral port to which the vessel is bound, may be 
transshipped into some other and carried to some effectively blockaded enemy port.” 
Such a theory, it was said, must be regarded as a ‘‘serious inroad upon the rights of 
neutral nations” and the results would be that ‘‘every neutral port to which a neutral 
vessel might be carrying a neutral cargo would become constructively a blockaded 
port, if there were the slightest ground for suspecting that the cargo, after being 
unladen in such neutral port was infended to be forwarded in some other vessel to 
some port actually blockaded.” Revue de Droit Int., Vol. XIV, pp. 329-331. This 
fairly represented the opinions of all Continental and English publicists, as well as 
some, like Wharton (Int. Law Digest, III, 404), in the United States. See similar 
views of other publicists in Moore’s Digest, Vol. VII, pp. 727-739. 

82 Perrinjaquet, a French writer (in the Revue Générale de Droit International 
Public, Jan.—June, 1915, pp. 225-226) maintains that the principles which dominate 
the law of blockade at the present time do not justify the Anglo-French measures. 
The doctrine of continuous voyage in respect to blockade, he argues, can be applied 
only where there are two voyages, the second of which, like the first, is by sea, but, 
unlike the first, is between a neutral port and a blockaded port, as was the case with 
the Springbok. In the case of neutral ships destined to Dutch ports during the 
present war, there is but one maritime voyage and it is between ports both of which 
are neutral. If there is a subsequent transshipment to the belligerent it is by land 
and cannot therefore be reached by a maritime blockading measure. Consequently, 
if there is but one ocean voyage and it is between neutral ports, belligerents have 
no right to interfere with a ship during the course of such a voyage, for the purpose 
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The right of a belligerent thus to intercept trade between neutrals, 
merely because the goods may subsequently find their way to the enemy 
is, however, a serious encroachment upon the rights of neutrals, and no 
publicists have condemned the assertion of such a claim more strongly 
than Hall, Westlake, Bentwich, Baty, Atherly-Jones, and other English 
writers.** To allow a belligerent such a right is to make him the judge 
of the destination of neutral ships and their cargoes; it is to allow him 
to determine in a particular case whether a cargo destined in good faith 
to a neutral port is intended for local consumption or whether it is in- 
tended to be transshipped to the enemy. Manifestly, no belligerent is 
able to determine, for example, what proportion of American goods 
going to Holland today is intended for local use and how much is in- 
tended for transshipment to Germany and Austria. To attempt to 
draw such a line must of necessity be arbitrary and dangerous to the 
rights of neutrals and to provoke serious controversy. 

The only rule by which the rights of neutrals may be insured is the 
full recognition by belligerents of the freedom of trade between neutrals. 
This is what the American Government is now insisting upon, but it is 
estopped from pressing its claims to the full limit by its own action 
to the contrary during the Civil War. It is also the rule which Brit- 
ish publicists have heretofore maintained. It is the rule of the British 
“Manual of Naval Prize Law,” which declares that “‘the destina- 
of ascertaining whether there is evidence of an intended transshipment by land to 
the enemy whose coasts are the object of the blockade. Nevertheless, France and 
England have done this, and more, for they have diverted from their routes vessels 
bound to and from neutral ports, when such vessels carried cargoes whose ultimate 
destination was not established or which had an enemy origin, even when they had 
sailed from neutral ports. Never before, he concludes, has the right of blockade been 
carried to such lengths, and the English doctrine of presumption by which a ship 
destined to a blockaded port may be seized at a great distance from such port has 
never before been applied to cases where merchandise destined to neutral ports was 
merely suspected of being intended for ultimate transshipment by land to enemy 
territory. The correctness of this statement, however, may be questioned, for it 
was exactly this claim which England put forward in respect to the seizure of the 
Herzog and other German ships bound to Lorenzo-Marquez during the South African 
War, and Italy justified the seizure of the Doelwik on the same ground during her 
war with Abyssinia. In neither case were there two ocean voyages, the second of 


which was between neutral ports. 
33 See, on this point, the review of English opinion in respect to the doctrine of 
continuous voyage in the April number of this JouRNAL, pp. 390-391. 
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tion of a vessel is conclusive as to the destination of the goods on board”’, 
and, so far as blockade is concerned, it is the rule of the Declaration of 
London, which lays down the principle that a vessel may not be cap- 
tured while on her way to a non-blockaded port, whatever may be her 
ulterior destination or that of her cargo. But, as has been said, the 
strict enforcement of such a rule must of necessity make the right of 
blockade illusory in many cases. It would have had largely that effect 
during the Civil War and it would have the same effect in an even 
greater degree in the present war. The long but incomplete list (ap- 
pended to Secretary Lansing’s note of October 21st) of some 300 Amer- 
ican cargoes of contraband destined to Scandinavian ports and diverted 
to Kirkwall for examination between March 11th and September Ist, 
must create a strong presumption upon any impartial mind that the 
volume of American trade with those countries is far in excess of the 
local demand and that much of it is intended to be forwarded to Ger- 
many, although it will be readily admitted that the problem of dis- 
tinguishing between that which is intended for local use and that which 
is intended to be transshipped is a difficult if not an impossible one. We 
have, therefore, an irreconcilable conflict between the recognized right 
of a belligerent to intercept trade with his enemy and the right of freedom 
of trade between neutrals; neither right can be fully exercised without 
impairing the effectiveness of the other. If the right of blockade is to 
be maintained, the application of the doctrine of continuous voyage to 
blockade running must be permitted, otherwise the right will in many 
cases be largely worthless. Blockade as a war measure may or may 
not be a proper means of overcoming the enemy; whatever may be the 
opinion on this point, however, there can be no doubt as to its legitimacy; 
its existence is contemporaneous with the birth of international law 
itself.24 The German denunciation of the British measure as a cruel 
and inhuman attempt to starve the civil population of Germany by 
cutting off its food supply, cannot be sustained either upon grounds of 
international law or practice. The legitimacy of blockade as a means of 
compelling a belligerent to surrender, by cutting off the supplies of the 
‘4 Compare Grotius, Bk. III, Ch. 1; Bynkershoe, Questiones Juris Pub., Bk. 1, 


Ch. XI, and Vattel, Droit des Gens, Bk. III, § 117. On the antiquity of blockade as 
a war measure, see Bonfils, secs. 1612{f., and Westlake, Collected Papers, pp. 315-338. 
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civil population, has been recognized by nearly all publicists from Gen- 
tilis to the present.*° As is well known, the blockade of the Southern 
States during the Civil War brought widespread want and suffering to 
the civil population,®*® but the legitimacy of the blockade as a war meas- 
ure was not denied even in the South. There are indeed some publicists 
who maintain that blockades are entitled to special favor, inasmuch as 
they afford an effective means of carrying on war without an effusion of 
blood.*” Thus Cauchy remarks that they are a means of forcing the 
enemy to surrender without destroying him.* 

On the other hand, there are not lacking authors who, while not con- 
testing the legitimacy of blockade as a war measure, believe it should 
be abandoned. Thus Westlake argues that commercial blockades ought 
to be abolished from motives both of justice and policy and belligerents 
restricted to the right of stopping only contraband trade with the enemy. 
A belligerent, he asserts, has no right to interfere with a neutral unless 
he has in some way identified himself with the enemy, as by actually 
mixing in the hostilities. To ship goods to a country with which the 
shipper is at peace, when the goods are neither contraband nor destined 
for the supply of a besieged place, is neither an actual mixing in the 
hostilities nor in any way an identification of the shipper with the enemy, 
and therefore blockade, except in the case of siege, is unjustifiable.** 
Fiore *’ goes even further and asserts that blockade is odious and con- 
trary to the natural independence of neutral nations, because it prevents 
not only commerce in contraband goods but commerce of every kind 
Azuni *' likewise criticizes commercial blockade when ap- 
Manuel de Droit 


whatsoever. 
For the views of a well-known German publicist, see Perels, 
Maritime Int., tr. by Arendt, pp. 270, 280. 
* Compare Rhodes, History of the United States from the Compromise of 1850, 
Vol. V, pp. 396-410. 
7Compare Atherly-Jones, Commerce in War, p. 92. 
purpose of a blockade is primarily, by depriving the inhabitants of the hostile state 
f all commercial intercourse by sea, with the rest of the world and thus subjecting 


This author says, ‘‘The 


it to privation, to coerce it to seek peace on terms acceptable to the other belligerent.” 
To the same effect, see Calvo, Vol. V, sec. 2827. 

* Droit Maritime International, Vol. I1, p. 196 
des Neutres sur Mer, p. 168. 

9 Collected Papers on Public International Law, pp. 314, 342 

Droit International Public, Vol. I, p. 449. 
4! Le Droit Maritime de l'Europe, Vol. I, see. 29. 


Compare, also, Gessner, Le Droit 
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plied to a country entire with a view to reducing the enemy by starvation, 
as ‘barbarous and immoral.’”” Among American publicists, Secretary 
Cass was a vigorous opponent of commercial blockades. ‘‘Commer- 
cial blockades,” he said, ‘‘ without regard to ultimate military opera- 
tions and with the real design of carrying on war against the trade of 
peaceful and friendly Powers, instead of war against armed men, is a 
proceeding which is difficult to reconcile with reason or with the opinions 
of modern times.” ** The English statesman, Cobden, took a similar 
view.** Other publicists, who admit the legality of commercial block- 
ades, nevertheless dwell upon the fact that they work great hardships 
upon neutrals—sometimes unnecessarily so—and cannot always be 
justified upon grounds of military necessity. ** 
James W. GARNER. 
*2 Dispatch to Mr. Mason, June 27, 1859. Moore’s Digest, Vol. VII, p. 781. 
Lawrence’s Wheaton, p. 822. 

‘See, for example, the views of Bonfils, Droit Int. Public, sec. 1607; Bentwich, 
War and Private Property, p. 122; and Lawrence, Principles of International Law, 
p. 681. 


THE NICARAGUAN MIXED CLAIMS COMMISSION 


The recent adjournment of the Nicaraguan Mixed Claims Commission 
marks the accomplishment of one of the measures suggested by the 
American Government for the financial rehabilitation of Nicaragua, and 
the conclusion of the most comprehensive examination yet made in 
Central America of claims against a government. 

After the fall of the governments of Zelaya and Madriz in Nicaragua, 
the new government which came into power in September, 1910, found, 
among the many problems awaiting it, a heavy internal debt and an 
enormous number of claims pending against a bankrupt treasury. The 
claims were principally war claims arising in the various civil com- 
motions to which Nicaragua had been a prey, and especially in the 
revolution that had just ended. Further, during the Zelaya regime, the 
country had been plastered with concessions, which were regarded as 
unconstitutional, illegal and burdensome monopolies, and of which many 
were held by foreigners. The liquidation of the claims and the cancella- 
tion of illegal concessions were necessary incidents in the task of ame- 
liorating the unfortunate economic condition of the country. 

Mindful of the advantages derived by the Dominican Republic and 
Cuba from American assistance and suggestions, the new Nicaraguan 
Government applied to the United States for advice as to the most 
efficient method of securing a stable government for Nicaragua, and 
reconstructing the country’s finances. After a study of the situation, it 

yas determined that Nicaragua should contract a loan for the purpose of 
funding her debt and otherwise promoting the progress of the country. 
It was also determined that claims of all kinds, including those arising 
out of the cancellation of concessions, should be passed on by a mixed 
commission appointed by the Nicaraguan Government in accord with 
the American Government. 

In order to give citizens and foreigners full guarantees, it was pro- 
vided that the commission be composed of a president designated by the 
Department of State of the United States; a Nicaraguan citizen ap- 
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pointed by the Nicaraguan Government; and another member appointed 
by the Nicaraguan Government on the recommendation of the American 
Government. The Nicaraguan commissioner appointed by the Nicara- 
guan Government was Dr. Carlos Cuadra Pasos, a scholarly member of 
the Nicaraguan bar, who had held judicial positions in his country. 
On the recommendation of the American Government, the Government 
of Nicaragua further appointed as commissioner, Mr. Arthur R. Thomp- 
son, a member of the bar of Washington, D. C., who had been Assistant 
United States Attorney before the Spanish Treaty Claims Commission. 
As president of the Commission, the State Department designated 
Judge Otto Schoenrich, of the District Court of Mayaguez, Porto Rico, 
who had had experience in several Latin-Amcrican countries. 

The status of the Commission was thus peculiar: while it was tech- 
nically a Nicaraguan court, it was, at the same time, a quasi-international 
tribunal. The rules of procedure which it adopted were similar to those 
followed by other international mixed commissions, and in rendering 
decisions it constantly applied the rules of international law. 

The Commission was provided for by decree of March 29, 1911, and 
two of the appointments were made shortly after, but some time elapsed 
before the third appointment was made, and the regular sessions did not 
begin until the early part of the year 1912. The Commissioners were 
seriously hampered in the performance of their duties by the impossibil- 
ity of obtaining a competent clerical force, and by the constant financial 
troubles of the Nicaraguan Government. Their work was temporarily 
interrupted by the insurrection which broke out in July, 1912. During 
the bombardment of Managua, August 11 to 14, 1912, shells fell around 
the offices of the Commission and induced the Commissioners to agree 
upon a recess until the end of the war, several months later. 

The war of 1912 added a new batch of claims, but they were all dis- 
posed of by the end of the year 1914. On January 31, 1915, the Nicara- 
guan Mixed Claims Commission officially passed out of existence. A 
lengthy report of its work was filed with the Nicaraguan Government and 
a copy of the report with the State Department in Washington. 

The total number of cases filed with the Commission was 7,911. Of 
these cases, three were suits entered by the Government of Nicaragua 
against concessionaries who had failed to comply with their contracts, 
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and the other 7,908 cases were claims presented against the Government 
of Nicaragua. 

In the three suits filed by the Government, the annulment of certain 
concessions was requested for non-compliance with conditions, and 
judgment was given by the Commission in favor of the plaintiff. In the 
7,908 claims, the total amount claimed was C$13,808,161.00, and the 
Commission awarded a total of C$1,840,432.31. The figures are given 
in cordobas, the new money of Nicaragua. A cordoba (C$1.00) is 
equivalent to an American dollar. 

The following table shows the number of claims filed with the Com- 


mission, classified according to the amount claimed: 


CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS COMMISSION CLASSIFIED 


ACCORDING TO AMOUNT CLAIMED 


Claims of Total claimed lotal awarded 
claims 

C$100 or less 4,536 C$163,839.13 C$98,210.47 
C$100.01 to C$500. . 2,072 488,971.63 200,910.59 
C$500.01 to C$1,000 501 360,005 . 32 113,661.33 
€$1,000.01 to C$100,000 787 4,090,517 .14 638,294 .92 
Over C$100,000 12 8,704,827 .78 789,355.00 
7,908 $13,808,161 .00 C$1,840,432.31 


The great majority of claimants were Nicaraguans, but the sums 
claimed by American citizens amounted to more than the claims of all 
other persons together. Details with reference to the nationality of the 
claimants are shown in the table on following page. 

The claims above listed as Nicaraguan claims include one of over 
($1,235,000, as well as several other large claims, which were presented 


by Nicaraguan corporations, the stock of which was owned entirely by 


foreigners; such claims should therefore rather be regarded as foreign 
claims. From the preceding table, it will be seen that American claim- 
ants received a much smaller sum in proportion to the amount claimed 
than other foreigners or Nicaraguans. The reason for the difference con- 
sisted in the fact that almost all the important American claims were 
based on the cancellation of illegal concessions, and included large items 
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NATIONALITY OF CLAIMANTS IN CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS 
COMMISSION 


Nationality of claimant No. of Total claimed | Total awarded 
claims 
1 Nicaraguan...... 7,491 C$5,491,533.13 | ©$1,217,650.43 
2 British. 149 152,540.56 24,426.82 
3 American. . 66 7,576,564 . 13 538,749.71 
4 German 34 49,173.92 | 16,692.99 
5 Chinese 28 37,796.93 | 5,565.52 
6 Italian 25 | 139,510.97 | 9,032.31 
7 Spanish. 21 | 135,348.54 | 2,697 . 46 
8 French 20 34,834.13 5,958 .80 
9 Colombian 17 38,553 . 52 3,160.00 
10 Honduran 13 | 12,916.42 682.40 
11 Turkish 9 | 6,417.83 1,312.83 
12 Salvadorian 4,116.14 497 .00 
13 Costa Rican 42,078 .80 1,576.00 
14 Mexican 4 2,736.88 257 .00 
15 Dutch 4 | 844.52 670.56 
16 Austro-Hungarian 3 12,205 .67 1,174.88 
17 Panamanian 3 10,173.80 8,109.60 
18 Danish 2 640.00 150.00 
19 Swiss 1 35,000.00 
21 Ecuadorian l 4,192.00 800.00 
22 Belgian 1 2,585.59 700.00 
23 Cuban 1 | 1,859 .52 200.00 
24 Egyptian l 290 . 00 280.00 
25 Venezuelan a 1 | 248.00 | 88 .00 
Total | 7,908 C$13,808,161.00 C$1,840,432.31 


NOTE—When a claim belongs to persons of different nationalities, it is classified 


according to the nationality of the largest owner.) 


for estimated future profits, which items were rejected by the Commis- 
sion, while claims of other foreigners and of Nicaraguans were almost in 
their entirety war claims, and in the majority of such cases the question 
was only one of valuation of the losses. 

The greater number of claims was based on losses and damages suf- 
fered during various wars in Nicaragua, but while the number of claims 
based on the cancellation and violation of concessions and contracts was 
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small, their amount exceeded that of the war claims. The following 
table shows the different classes of claims: 


NATURE OF CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS COMMISSION 


No. of 
Nature of claim Total claimed Potal awarded 

claims 
War claims of 1893 to 1909 IS] C$755,019 .62 C$73,194.65 
War claims of 1909 to 1910 5,379 1,495,776 .32 195,705.17 
War claims of 1912 2,257 2,050,523.11 | 405,766.61 

Cancellation or violation of con- | 

cessions and contracts... .. .| | 8,813,927.71 | 813,275.00 
Denial of justice............| 3 | 99,712.32 | 250.00 
Miscellaneous... . 70 593,201 .92 52,240.88 
Total | 7,908 C$13,808,161 C$1,840,432.31 


NOTE—When a claim comprises several items, it is classified according to the 
nature of the most important item.) 

The most important cases submitted to the Commission involved 
concessions and contracts made during the administration of President 
Zelaya. From the study of such concessions, it became evident that 
during this administration vast privileges had been granted, often to 
promoters and adventurers, which clearly violated the spirit and some- 
times the letter of the Constitution of Nicaragua, besides constituting a 
dangerous and harmful surrender of public rights. In some cases, the 
members of the Commission, acting in a semi-official capacity of friendly 
mediators, were able to bring about compromises in which the objection- 
able features of the concessions were eliminated. A number of con- 
cessions were declared lapsed because of failure of the owners to carry 
out the obligations imposed upon them. In certain other cases, can- 
cellations decreed by the Government of Nicaragua on the ground of 
unconstitutionality or illegality, were ratified and damages allowed the 
owners of the concessions where it appeared that they had made ad- 


vances to the Government or were otherwise entitled to indemnity. 

As an example of the far-reaching privileges granted by the Zelaya 
Government, the ice concession may be cited. Under this concession, 
given in 1906, a single company had the exclusive right to manufacture 
ice in the entire Republic of Nicaragua, for a period of fifty years. The 
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company erected a plant at the capital, Managua, which was sufficient 
to provide ice for that city and a few of the nearby towns, but, accord- 
ing to the contract, the remainder of the Republic would have been 
obliged to wait for a commodity so necessary in the tropics until it 
suited the company’s convenience to extend its activities to other parts 
of the country. The Government alleged that the concession was 
granted in violation of the constitutional provision which expressly for- 
bade monopolies. The company contended that the concession should 
not be deemed a monopoly, but a temporary privilege protected by the 
constitutional provision which permitted temporary privileges to inven- 
tors and persons introducing new industries. The Commission held that 
the constitutional provisions must be harmonized and applied in the 
light of reason, that the concession was clearly a monopoly prohibited 
by the Constitution, but that the company might continue to manufac- 
ture ice under the general laws of the country. 

Two other important concessions granted what amounted to an ex- 
clusive right to navigate for twenty-five years two of the principal rivers 
on the east coast of Nicaragua, one of which flowed through a fertile, 
well-developed region, with many plantations. These concessions pro- 
voked great irritation, and were among the causes which brought about 
the revolution that overthrew Zelaya. They were both annulled as 
being contrary to the Constitution and Civil Code of Nicaragua. Two 
other concessions granted the exclusive right in one case for twenty-five 
years and in the other for fifty years, to cut pine timber in a zone larger 
in area than the Republic of Salvador, and the contracts were worded 
in such a manner that in practice the development of the entire region 
was made dependent on the will of the owners of the concession. In one 
of these cases a compromise was effected by which sweeping modifica- 
tions were introduced in the contract. The other concession was an- 
nulled. In still other concessions, exclusive mining privileges had been 
granted for long terms of years in enormous areas, in contravention of 
the provisions of the Mining Code. None of these contracts provided 
for adequate compensation for the privileges granted, even had such 
privileges been proper. Concessions which the Nicaraguan Government 
considered complied with and legal, though the terms might be onerous, 
were not brought before the Commission. 
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Of the 7,908 claims filed, 7,817 were based on damages and losses 
suffered in consequence of wars, because of the carrying off of cattle, 
horses, mules, pigs, poultry, saddles, grain, provisions, and every other 
conceivable object which might be of use to an army; the destruction of 
crops, the burning and looting of houses, and other similar damages. 
Most of these claims were filed by Nicaraguan citizens. The laws relat- 
ing to the Commission conferred jurisdiction over all claims which 
originated between the beginning of the administration of President 
Zelaya, July 25, 1893, and the termination of the sessions of the Com- 
mission. During this period, Nicaragua passed through six serious 
revolutions, carried on two wars with Honduras, was once invaded from 
Costa Rica, and suffered other disturbances. Most of the claims arising 
before 1909 had already been investigated by the Government and 
documents of credit extended, and as to the claims of the war of 1909 
to 1910, the Commission’s task was facilitated by the reports of local 
“Boards of Exactions,’”’ which had made preliminary investigations. 
In practically all of the war claims the evidence either consisted of 
receipts given by military or civil authorities, or was contained in dep- 
ositions rendered before local magistrates under the procedure pro- 
vided by Nicaraguan law. Both kinds of evidence often proved defi- 
cient and unsatisfactory, and gave the Commission considerable trouble. 

In studying the cases, it was observed that many claims were based 
on losses for which the Government, according to the rules of interna- 
tional law, should not be considered responsible. In some cases the 
‘Boards of Exactions,’”’ and even the War Department had acknowl- 
edged liability for such losses. Many persons made claims for damages 
caused by the projectiles of rifles and artillery during battles, and there 
were many claims for property stolen during a war, although there was 
merely a suspicion that the larceny might have been committed by 
soldiers, and although the stolen property would not admit of use for 
military purposes. The Commission, therefore, at the beginning of its 
sessions, adopted various fundamental rules with reference to the re- 
sponsibility of the Government, and these rules were applied to the 
facts in each case. Although the principles announced slightly relaxed, 
in at least one case, the rules of international law, relating to the lia- 


bilitv of the Government, they were considerably more rigid than the 
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principles theretofore followed in Nicaragua. The rules so adopted were 
as follows: 

(1) The Government is not responsible for damages suffered during a 
battle, or as a direct consequence of military operations. 


This rule was applied especially in the claims for damages suffered in 
consequence of the battle fought at Pearl Lagoon on July 27, 1910, the 
bombardment of Prinzapolka also in the year 1910, the bombardment of 
Managua, on August 11 to 14, 1912, and the bombardment and battles 
around Masaya during the same war of 1912. Nevertheless, indemnity 
was granted when the damages were inflicted maliciously or without 
military necessity, as were some of those caused by the garrison of the 
fortress of San Francisco in Granada in the final days of the siege in 
August, 1910. 

(2) The Government is not responsible for “‘lucro cesante’’ (unac- 
crued or uncollected profits), or indirect damages suffered in business as a 
consequence of war. 

The number of claims of this kind was greater than expected. During 
the war of 1909 to 1910 many cattle ranches had to be abandoned for 
months; some of the losers afterwards claimed the value of the cheese 
which they would have made with the milk they would have obtained 
had there been no war. Various persons claimed the amount of damages 
they suffered in their property or business while they were in the army. 
Others claimed the value of their horses and also the profits they would 
have derived if their horses had not been taken. Of the claimants of the 
war of 1912, there were several who asked for indemnity for the profits 
they failed to make because the corn and other provisions imported by 
them were detained at the port of Corinto while the means of transporta- 
tion to the interior were blocked by the state of war, or for the value of 

corn and other grain which was damaged by remaining in storage in 
consequence of the state of war, or for the value of the extra freight they 
were obliged to pay because steamers were unable to discharge in 
Corinto. A number of individuals made claims for “paralyzation of 
their business during the war.” The Commission, in commenting on 
these cases, suggested that if indemnity were allowed for such losses no 
treasury would be rich enough to make payment. 
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(3) The Government is not responsible for thefts committed by 
individuals of the army without the knowledge of their chiefs. Never- 
theless, such responsibility may exist if, in consequence of unjustified 
orders of the chiefs, the owners of the property were obliged to abandon 
it and leave it exposed to being stolen, or if, after the thefts were com- 
mitted, complaint was made and the chiefs refused to make the proper 
investigation. 

Many claimants believed that any deed done by any individual of the 
army, although it might be a crime committed in contravention of all 
laws and orders, created liability for the Government, every soldier 
being thus converted into a fully authorized representative of the 
Government. The result was that claims were made for jewelry, articles 
of personal adornment, women’s clothing and many other objects which 
could not serve for military purposes and which were stolen by soldiers 
or civilians during campaigns. The Commission rejected such claims 
unless it was proved that some officer had knowledge of the depredations 
and abetted them or did not try to avoid them, which unfortunately 
happened only too often. In the same manner the Commission, as a 
general rule, rejected the claims for looting committed by ungovernable 
soldiery in the capture of a town. For damages suffered during the 
looting of Masaya on October 4, 1912, 129 claims were filed, for over 
C$440,000, and for the looting which took place a few days before in 
Jinotepe, there were thirty-five claims, which amounted to C$107,000; 
these claims were all rejected. 

(4) In case of the taking of animals or effects which might be useful to 
the army, it is necessary, in order to make the Government responsible, 
to present receipts of competent officials or chiefs, or prove that the 
animals or effects were taken by the order of a civil authority or mil- 
itary chief. Nevertheless, if the fact of such taking of animals or effects 
is proved, the Commission may award damages even without proof of 
superior orders if the War Department or a Board of Exactions has 
admitted responsibility on the part of the Government. 


In trying to apply this rule, the Commission was beset with difficul- 
ties. In many cases the patrols which went out to capture cattle and 
horses were composed of private soldiers without chiefs and who, even 
if they had desired to give receipts, could not have done so, as they did 
not know how to write. In other cases the chiefs roughly refused to give 
any kind of receipt or paper, and at times even threatened or beat per- 
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sons who dared to ask for receipts. On many occasions all the employees 
of a plantation were imprisoned and the troops carried off everything 
they found. As a general rule, the Nicaraguan armies do not depend 
upon a central commissary, but support themselves with whatever they 
can find in the region where they operate, and thus there was an enor- 
mous number of claims for cattle and objects taken by the army, many 
of such claims being filed directly with the Commission without having 
been reviewed by Boards of Exactions or the War Department. In 
practice and in order to avoid injustice to many poor claimants, the 
Commission was obliged to modify its rule and award indemnity in cases 
where it was probable that the property taken was utilized by the army, 
even though there was no proof of superior orders. 

(5) Save in exceptional cases, the values will be accepted which are 
stated in the receipts given by military providing boards (Juntas Pro- 
veedoras Militares), and by military chiefs. When no value is stated, the 
following prices, adopted by the War Department, will be paid: 

(Here follows a list of prices to be paid for cows, oxen, horses, mules, 
saddles, etc.) 


Different price-lists were made for different provinces and for different 
wars. The prices applied were very low, but not more so than the prices 
already applied by the War Department. It was necessary to adopt 
some provision of this kind, as well because of the weakness of the 
evidence as because of the enormous number of claims, the high amounts 
claimed, and the probability that the Government would have only 
limited funds to devote to payment. There were few complaints on 
account of the valuations made by the Commission. Poor persons, who 
constituted a great majority of the claimants, were generally glad to 
receive anything at all. Almost the only persons who complained were 
claimants in affluent circumstances, and it was curious to observe that 
the richer the claimant, the more he insisted on being paid the full value 
at which he calculated his losses. 

(6) The Government is not responsible to a soldier for arms or other 
effects taken from him in case of capture. 

(7) Indemnity will not be paid for the taking of arms of private per- 
sons unless it is clearly proved that the claimant was entitled to bear or 


have them. 
(8) The Government is*not responsible for damage done to property 
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or for property taken by insurgents in revolutionary uprisings which 
were unsuccessful. 

The last rule was applied several times with reference to damages 
‘aused by the unsuccessful revolution of 1903, and by other revolution- 
ary disturbances, and with reference to the claims of persons who de- 
manded that the state indemnify them for all the expenditures which 
they incurred during many years in their efforts to overthrow President 
Zelaya. The Commission pointed out that such claims were not only 
completely at variance with the principles of law, but that payment would 
be a dangerous precedent for the future. There was an exception, 
nevertheless, relating to the damages caused by the insurgents of 1912 
to the property of persons who remained loyal to the Government, and 
also in the case of damages caused by the insurgents of 1896, these excep- 
tions being established by special laws of the Nicaraguan Congress. 

A number of claimants contended that the rules of international law 
were not applicable to Nicaragua, and especially not to its civil commo- 
tions. The Commission decided that the rules of international law form 
a part of the body of laws of every civilized nation, that such rules 
define the rights, duties, and responsibilities of governments, in cases of 
foreign war or invasion, and that they are also of general application to 
civil wars, especially when such wars attain the character and magni- 
tude of some which have occurred in late years in Nicaragua. 

A number of claims filled with the Commission were based in whole or 
in part on alleged denial of justice by the courts or authorities of the 
Republic. No claim of this kind was sufficiently proven and they were 
all rejected, with the exception of one in which a small sum was awarded 
for unlawful imprisonment. 

Besides the claims for cancellation and violation of concessions and 
contracts, the war claims and claims for denial of justice, other claims 
were filed, based on every conceivable ground. Many set forth alleged 
illegal or arbitrary acts committed by the authorities of the Government 
of Zelaya. Some claims were presented for expulsion from the country, 
others for confiscation or illegal seizure of properties, others for death 
illegally caused by agents of the Government, others for customs bonds 
and other documents of credit issued by authorities of the Government, 
others for false imprisonment, others for services rendered to the present 
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or former governments, etc. In many cases it happened that a single 
claim comprised the most diverse items. Occasionally claim was made 
for damages suffered in various wars, for arbitrary acts of authorities, for 
money loaned the Government, and for other causes. In the tables 
above given, a claim comprising more than one item is classified accord- 
ing to the nature of its most important item. 

One of the most interesting of the miscellaneous claims was filed by 
the Bishop of Nicaragua, for violation of the concordat entered into by 
the Holy See and the Republic of Nicaragua in the year 1861. The 
Commission adopted the opinion of Bluntschli, and held that a concordat 
cannot be regarded as an international treaty, but should be considered 
a temporary arrangement, which ceases to bind the contracting parties 
from the time one of them declines to respect it. The Bishop was, how- 
ever, allowed the amount of his unpaid salary which fell due while the 
concordat was still in force. 

The proceedings of the Commission were all in the Spanish language 
and searcely a half-dozen of the judgments have been translated into 
English. It is remarkable that all the judgments were rendered by 
unanimity of votes of the Commission. This was due in great measure 
to the method of adopting, at the first session, the general rules above 
set forth with regard to liability of the Government, and applying these 
rules in the various cases. 

The original judgments were turned over to the Nicaraguan Govern- 
ment, and copies thereof have been filed in the State Department at 
Washington. Owing to the financial difficulties of Nicaragua, the 
judgments have not been published in printed form. 

When the Commission was organized, it was planned to pay the 
awards out of the proceeds of a loan which the Government contem- 
plated making. No adequate loan has been possible, however, owing to 
the failure of the United States Senate to ratify the Nicaraguan treaty, 
and no payments have been made, with the exception of the sum of 
©$158,548, which was turned over to the Commission and used for the 
settlement of 4,618 of the smallest awards. 

The Nicaraguan Government accepted the awards of the Mixed 
Commission as binding judgments, and has expressed its high apprecia- 


tion of the Commission’s work. OTTO SCHOENRICH. 


THE NEW BRITISH IMPERIAL LAW OF NATIONALITY 


The law of nationality, which determines the relation borne by private 
individuals to sovereign states, is a distinct branch of public law. Being 
necessarily somewhat technical and detailed in its provisions, it does not 
ordinarily attract popular interest and attention in times of peace. 
However, when war breaks out, the question of nationality is seen to be 
one of vital importance to the state. In times of peace the population 
of a country presents an appearance of uniformity, and citizens and 
aliens mingle freely, carrying on the ordinary business of life with each 
other, apparently regardless of the question of allegiance. Especially has 
this been so in modern times, with their extensive intercourse between 
nations and liberal laws governing the rights of aliens. But, never- 
theless, when a country is cast into the crucible of war, the component 
parts of its population’ are quickly separated into citizens or subjects, 
allies, alien enemies and neutrals. For some years the theory has been 
growing that divisions of nationality are being obliterated and replaced 
by economic and class divisions. The great war now being waged has 
proven that, whether or not the change mentioned is in a process of 
development, it has not yet reached the stage where it effectively con- 
trols the relation between separate countries. Divisions of nationality 
are still predominant. 

To most students of history and law the nature and development of 
the British Empire has been an object of wonder, and its future develop- 
ment an object of various speculation. This strange conglomeration, 
under one sovereignty, of countries so widely separated geographically 
and peoples so widely separated ethnologically has to some persons ap- 
peared to be a haphazard arrangement without the elements of sympathy 
and essential unity. Such persons have prophesied that the war would 
prove the complete undoing of the British Empire. This prophecy, the 
European war seems to have proven to be untrue. On the other hand, 
the heat of the war appears to have dispelled the dividing elements, at 
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least for the time, and to have united the various parts of the Empire, 
which have shown a cohesive power not realized before. 

It is an exceedingly interesting coincidence that only a few days after 
Great Britain had declared war against Germany and Austria-Hungary, 
the new British imperial law of nationality received its third and last 
reading in Parliament. This law was passed August 7, 1914, and took 
effect January 1, 1915. For the first time it provided a means under 
which Canada, Australia, and the other outlying dominions of the 
British Empire could confer, through naturalization, citizenship in the 
British Empire besides citizenship in the particular dominion concerned. 
Sir Gilbert Parker observed in his speech in the House of Commons on 
May 13, 1914, upon the occasion of the second reading of the “ British 
Nationality and Status of Aliens Bill,” that ‘it was a truly imperial law, 
the only one which exists in the truest imperial sense.” 

The British Empire appears to have grown piece by piece to its present 
proportions, without any preconceived plan. The British have not 
devoted particular attention to theories of law and government. British 
scholars and statesmen have not endeavored to make a science of juris- 
prudence as have scholars and statesmen of Continental Europe and 
Latin America. With the British, law is primarily a matter of expe- 
diency and common sense, and law follows fact rather than fact law. In 
his speech in the House of Lords of March 7, 1914, on the occasion of the 
second reading of the Nationality and Status of Aliens Bill, Lord Em- 
mott, the under Secretary of State for the Colonies, said: 

I do not put forward this Bill with any pretension that it is an im- 
portant scheme of empire building. Speaking for myself, I have no 
desire to see the large and stately edifice of the British Empire covering 
more ground, particularly as it is composed, not of inanimate brick and 
stone, but of human elements containing within themselves the seed of a 
possible boundless growth. What I do claim for this measure is that it 
furnishes some useful cement for the Empire, that it does something to 
bind the Empire together, that it rounds off the structure of British 
citizenship and by filling up some of the cracks in the old building re- 
moves a long-felt grievance in some of the Dominions. 


The Earl of Selborne said that, from his experience of service outside 
the British Kingdom, he regarded this bill as one of great importance, 
and the Earl of Halsbury said “that it would not be possible to exag- 
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gerate the importance of this bill.’”’, Lord Emmott called attention to the 
fact that great numbers of Americans emigrate yearly to Canada, take 
up land and obtain naturalization as citizens of Canada and said: 


When in Canada they are, consequently, naturalized citizens of that 
Dominion, but if they come to the United Kingdom they are still re- 
garded technically as citizens of the United States. So far as foreign 
countries are concerned, the disabilities under which they labor are not 
serious, for they are entitled to a passport which will ensure for them the 
good offices of the representatives of our diplomatic and consular serv- 
ices; but if they come to this country they remain technically foreign 
citizens and, unless they are naturalized here under our laws, they can- 
not, for instance, own a British ship, they cannot qualify for any office in 
this country or for the municipal or Parliamentary franchise, and they 
cannot be made members of your Lordships’ House. That represents, I 
think your Lordships will agree, a gross anomaly and a real grievance. 


He also observed that ‘‘the general effect of the bill is to put an alien 
naturalized thereunder in the same position as a natural-born British 


‘ 


citizen, save only in the case where two nations lay claim to his being ¢ 
national of theirs.”” Mr. Harcourt, the Secretary of State for the Colo- 
nies, in his speech of May 13, in the House of Commons, also called 
attention to the anomalous position of persons naturalized in Canada 
and other British Dominions. He said: 


It has been an absurd and intolerable situation in relation to naturali- 
zation which we have undergone for many years, and the only wonder 
is why anybody tolerated it so long. British naturalization has been 
valid throughout the Dominions, indeed, throughout the world, but 
Dominion naturalization has only been valid in that Dominion in which 
it happens to be granted. An alien naturalized in Australia became an 
alien again the moment he crossed to New Zealand. A man who had 
become a British subject in Cape Colony before the Union, found him- 
self a foreigner and alien when he went to the Transvaal even after its 
annexation. 


Sir Gibert Parker mentioned the case of a Minister of the Dominion of 
Canada born in the United States who, had he gone to England as a 
member of the Imperial Defence Committee, “ would have arrived as an 
American and not as a British subject.” 

The statements of these gentlemen that persons naturalized in one 
Dominion were everywhere else in Great Britain ‘‘aliens” is almost in- 
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comprehensible, in view of the fact that all persons who obtain certifi- 
cates of naturalization as citizens of a particular Dominion are required 
to take the oath of allegiance to the King and Emperor. It is hard to 
believe that the taking of this oath does not make the person naturalized 
in Canada, for example, a British subject, wherever he may go, although 
he has the right of citizenship in Canada only. In a federation, it is 
important to draw a distinction between “nationality”’ which determines 
the relation of a person to the supreme sovereignty, and “ citizenship,” 
which determines the relation of a person to that part of the federation 
in which he resides and performs the ordinary civic duties. The British 
do not seem to have drawn this distinction. In the United States the 
distinction must necessarily be drawn. Thus while a Porto Rican has 
American nationality, he has not citizenship of the United States. 

Before considering further the provisions of the new British law of 
nationality, it will be interesting to note how this piece of imperial legisla- 
tion was carried through. The process was briefly stated by Lord Em- 


mott in the following words: 


The matter was considered by a strong Inter-Departmental Com- 
mittee in 1901, and the proposals of that committee were embodied in a 
draft bill that was presented to the Imperial Conference in 1907. That 
draft bill was afterwards considered separately by all the Dominions, and 
criticisms were offered upon it which were considered by His Majesty’s 
Government to be justified. Another Inter-Departmental Committee 
was appointed in 1908 to consider the criticisms that had been made, and 
to offer suggestions for the amendment of the bill. The report that this 
committee presented was sent out to the Dominions and a special con- 
ference was suggested, but a good deal of time passed, and it was found 
more convenient to defer that further conference to the Imperial Con- 
ference which met in 1911. I do not think that any better example 
could be given of the increasingly practical value of the consideration of 
subjects of general interest to the Empire at Imperial Conferences than 
the discussion of this question of naturalization at the Imperial Con- 
ference of that year. 


It is interesting to note that this law does not become effective in the 
separate Dominions until approved by the legislatures thereof. (Part II, 
sec. 9.) The individual Dominions still retain the right to grant local 
citizenship upon such terms as they please (Part III, sec. 26), but in 
order to confer imperial citizenship each Dominion must comply with 
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the imperial law. Thus, while New Zealand, under its local law, may 
grant New Zealand citizenship to an alien who has been in New Zealand 
only twenty-four hours, it cannot grant British imperial citizenship to an 
alien unless within the eight years immediately previous to his applica- 
tion he has resided in British territory, or has been in the service of the 
Crown, at least five years, and has resided in the territory of New Zea- 
land at least one year, immediately preceding the application. (Part IT, 
sec. 2.) 

The other requirements of an applicant for naturalization not men- 
tioned above are: (b) that he is of good character and has an accurate 
knowledge of the English language; and (c) that he intends, if his applica- 
tion is granted, either to reside in his Majesty’s Dominion or to enter or 
continue in the service of the Crown. It will be noted that service under 
the British Crown (for example, service as a British consul) may be 
accepted in lieu of residence in British territory. In the United States 
actual residence is a prerequisite to naturalization, except in cases of 
persons who have served as seamen on American merchant vessels, 
or in the navy or marine corps. There is a special provision in favor of 
native British women who have been married to aliens. After the 
termination of the marital relation through death or divorce of the 
husband, a widow may be naturalized as a British subject without being 
compelled to comply with the ordinary requirements concerning res- 
idence. [Sec. 2 (5).] 

Under the third paragraph of section 2, “the grant of a certificate of 
naturalization shall be in the absolute discretion of the Secretary of 
State, and he may, with or without assigning any reason, give or with- 
hold the certificate as he thinks most conducive to the public good, and 
no appeal shall lie from his decision.”’ By section 4, the Secretary of 
State is authorized to issue a certificate of naturalization “to any person 
with respect to whose qualifications as a British subject, a doubt 
Under section 5, the children of aliens naturalized as British 


exists.” 
subjects are not themselves naturalized thereby except upon the special 
application of the parents, and a child so naturalized may within a year 
after attaining his majority make a declaration of alienage and thereby 
cease to be a British subject. The same section gives the Secretary of 
State authority to grant in his discretion a certificate of naturalization 
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“to any minor’ although the usual conditions required by the act 
have not been complied with. This provision is understood to apply 
particularly to cases of children of native British women who are widows 
of aliens, and who have returned to British territory to reside. 

Under section 8 of the law, ‘‘the Governor of any British possession 
shall have the same power to grant a certificate of naturalization as the 
Secretary of State has under this act,” and under section 9 the legislature 
of a Dominion which adopts this act may provide how and by what 
department the business of naturalization is to be carried out in the 
Dominion. Part II of the act, which relates entirely to naturalization, 
ends with a statement that ‘‘the legislature of any such Dominion may 
at any time rescind the adoption of this Part of this act, provided that 
no such rescission shall prejudicially affect any legal rights existing at the 
time of such rescission.”’ [Sec. 9 (4).] 

It will be observed that this unusual piece of legislation is not a law 
imposed by the central government upon the various British possessions, 
but is the result of an agreement voluntarily entered into by the various 
component parts of the British Empire, from which agreement any one 
of the parts is free to withdraw when it pleases. The law considered as a 
whole, after its adoption by the various Dominions, is almost in the 
nature of a collection of identic treaty conventions. 

By the Act of Settlement (12 and 13 Wm. III, c. 2) it was provided 
that no person born out of ‘‘these kingdoms (although he be naturalized 
or made a denizen), except such as are born of English parents, shall be 
capable to be of the Privy Council or a member of either House of Parlia- 
ment, or to enjoy any office or place of trust, either civil or military; 
or to have any grant of lands, tenements or hereditaments from the 
Crown to himself, or any other or others in trust for him.’”’ There ap- 
pears to have been some doubt whether this provision was abrogated by 
the Naturalization Act of 1870, but by the second paragraph of section 3 
of the present law it has been expressly abrogated, so that persons 
naturalized as British citizens, in the United Kingdom or one of the 
British possessions, may now sit in Parliament, or be a member of the 
Privy Council, or hold an office or place of trust either civil or military. 
This provision is no doubt pleasing to the British possessions and may 
perhaps lead the way to a more representative Imperial Parliament. 
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The provisions of the nationality law mentioned above are principally 
of national interest. The provision which is of most interest from the 
international point of view is the first paragraph of section 3, which 
reads as follows: 

A person to whom a certificate of naturalization is granted by a 
Secretary of State shall, subject to the provisions of this Act, be entitled 
to all political and other rights, powers and privileges, and be subject to 
all obligations, duties and liabilities, to which a natural-born British 
subject is entitled or subject, and, as from the date of his naturalization, 
have to all intents and purposes the status of a natural-born British 
subject. 


The third paragraph of section one of the British Naturalization Act of 
1870 reads as follows: 

An alien to whom a certificate of naturalization is granted shall in the 
United Kingdom be entitled to all political and other rights, powers, and 
privileges and be subject to all obligations to which a natural-born 
British subject is entitled or subject in the United Kingdom, with this 
qualification, that he shall not, when within the limits of the foreign 
state of which he was a subject previously to obtaining his certificate of 
naturalization, be deemed to be a British subject unless he has ceased to 
be a subject of that state in pursuance of the laws thereof or in pur- 
suance of a treaty to that effect. 


[t will be noticed that the qualification in the old law to the effect that 
a naturalized British subject should not be considered a British subject 
within the limits of the country from which he came unless he had ceased 
to be a subject of the country under its law or the change of nationality 
had been recognized under a treaty with Great Britain, has been bodily 
dropped and nowhere appears in the new law. Although Lord Emmott 
appears, from the statement in his speech quoted above, to have be- 
lieved that the qualification mentioned still held good, Mr. Harcourt in 
his speech of May 13, 1914, declared that ‘‘when the bill passes to the 
statute book, we shall have secured the much desired affirmation that a 


British subject anywhere is a British subject everywhere.” It might be 
argued that Mr. Harcourt was thinking particularly of the status in the 
rest of the British Empire of a British subject naturalized in a British 
Dominion. However, in order to understand the provisions of the new 
nationality law, it is necessary to consult the report of the Inter-Depart- 
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mental Committee, appointed by the Secretary of State for the Home 
Department February 9, 1899, to study the matter of naturalization. 
This report is dated July 24, 1901, and is printed in the report of the 
American Citizenship Board of December 15, 1906. (H. R. Doc. 326, 
59th Cong., 2d session.) 

In their report, the committee emphasized “‘the expediency of avoid- 
ing as far as possible the occurrence of cases of dual nationality, or, in 
other words, of endeavoring as far as possible to bring about that a per- 
son who acquires British nationality shall thereupon cease to be the ~ 
subject of the country to which he previously belonged.”” (Paragraph 4.) 
The qualification mentioned above was an express admission that a per- 
son naturalized as a British subject might retain his original nationality 
(unless otherwise provided by treaty or statute) and thus have a double 
nationality. It is believed that this qualification was deliberately 
omitted because of the inexpediency of leaving in the law an express 
declaration that a person naturalized as a British subject might right- 
fully retain his original allegiance. The United States has never recog- 
nized the right of a person naturalized in this country to retain his 
original allegiance, as observed in the article in this JourNax for July, 
1914, concerning the new German Law of Nationality.' As stated 
therein, the United States does not recognize the right of any person to 
obtain of his own volition a dual nationality. Accordingly, the naturaliza- 
tion laws of the United States have always required aliens to make an 
express and absolute renunciation of original allegiance. The change 
in the British law seems to indicate that British opinion has changed, 
and come to be the same as our own as to the necessity of singleness of 
allegiance on the part of naturalized citizens. If there has been any 
doubt on this point it must have been dispelled by the war in which 
Great Britain is now engaged. War is a touchstone of neutrality and 
proves how irrational, and indeed impossible, it is for a person who 
obtains naturalization and takes an oath of allegiance to a new sov- 
ereignty at the same time to retain his original nationality and allegiance. 
In times of peace naturalization is sometimes not taken as seriously as 
it should be, and it is perhaps not fully realized that one who volun- 
tarily leaves his native land and establishes himself in another country 
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and deliberately acquires its nationality should be prepared to cut him- 
self off entirely from his former country, so far as political allegiance is 
concerned. One who is not prepared to make this renunciation abso- 
lutely and without reservation should not acquire a new nationality. 
In relation to this matter one recalls the saying: ‘‘ No man can serve two 
masters, for either he will hate the one and love the other; or else he will 
hold to the one and despise the other.”’ 

It is interesting to observe in the report of the British Inter-Depart- 
mental Committee from which I have quoted above that the importance 
is recognized of making ‘conventions with other countries to facilitate 
the abandonment of a claim to retain as subjects persons who become 
naturalized in the other contracting state.” 

Great Britain, as well as the United States and every other country, is 
obliged to recognize the existence of dual nationality in cases of children 
born in its territory of alien parents, who may be considered citizens of 
that country under the jus soli and citizens of another under the jus 
sanguinis. As this matter has recently been the subject of considerable 
discussion in the United States and of rather ill-advised criticism of the 
Department of State, it is interesting to note the following statement of 
the British Inter-Departmental Committee: 

The occurrence of cases of double nationality acquired at birth is due 
mainly to the fundamental difference which exists between those coun- 
tries whose law is derived mainly from feudal principles, and those 
countries whose law comes more directly from Roman sources, the for- 
mer regarding the place of birth as the determining factor in consti- 
tuting the relation of sovereign and subject, while the latter look to the 
nationality of the parent, and disregard, more or less, the place of birth. 
Although the statute law of most countries has introduced certain 
modifications of each of these principles, the difference springing from 
the original sources of the system of law still remains. To guard effect- 
ively against the occurrence of cases of double nationality would require 
the assimilation in this respect of all the various systems of law prevailing 
in civilized communities, an ideal which, however desirable, is not likely 
to be realized. 


Under section 14 of the British Nationality Law, a person born in 
British territory, who is a British subject under British law and a subject 
of a foreign state under its law, may, after reaching majority, make a 
, declaration of alienage and thereby cease to be a British subject. Such a 
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declaration may also be made by a person who is born of British parents 
in a foreign country and may be considered a British subject under 
British law as well as a subject or citizen of the country in which he is 
born. There is no provision in American law for a declaration of alienage 
on the part of a person who is born in this country of alien parents or 
born abroad of American parents, and who acquires dual nationality at 
birth. It would be a great advantage to have cases of dual nationality 
settled through general international conventions. The simplest and 
perhaps most satisfactory solution of this difficult question would be 
an agreement under which persons born with a dual nationality should 
after reaching majority be considered citizens or subjects of the country 
in which they are domiciled at the time of reaching majority. Under 
such a provision those residing in a third country might be considered 
citizens or subjects of the one of the two countries claiming their alle- 
giance in which they were last domiciled. Such a provision as this would 
seem to be simple as well as reasonable and to obviate the necessity of 
formal declarations of election. Experience shows that many persons 
would neglect making declarations of election, especially in the United 
States. Moreover it is important, generally speaking, that nationality 
and domicile go together. 

Great Britain originally held to the doctrine of indissoluble allegiance, 
but it was provided in the Naturalization Act of 1870 that a British 
subject who should ‘voluntarily become naturalized” in a foreign 
country should cease to be a British subject. From the report of the 
Inter-Departmental Committee there appears to have been some doubt 
as to whether this provision applied to a British subject who became 
naturalized as a citizen of another country by the performance of some 
act which resulted in naturalization although not primarily performed 
for that purpose. For example, in some of the Latin American countries 
naturalization may be acquired without special application therefor by 
merely taking up public land or marrying a native woman. Section 13 
of the recent British act seems to have been formulated for the purpose 
of avoiding recognition of such indirect naturalization. It reads as fol- 


lows: 


13. A British subject who, when in any foreign state and not under 
disability, by obtaining a certificate of naturalization, or by any other 
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voluntary and formal act, becomes naturalized therein, shall thence- 
forth be deemed to have ceased to be a British subject. 


In the preceding pages we have considered principally the provisions 
of Part II and Part III of the British Nationality Act. It is impossible 
to discuss all the various provisions in detail. The law itself will be 
found in the Supplement to this issue of the JouRNAL.” Before closing, it 
may be interesting to note particularly the first section of the law, which 


is found in Part I, and reads in part as follows: 


NATURAL-BORN BRITISH SUBJECTS 

1. (1) The following persons shall be deemed to be natural-born 
British subjects, namely: 

(a) Any person born within His Majesty’s dominions and alle- 
giance; and 

(b) Any person born out of His Majesty’s dominions, whose father 
was a British subject at the time of that person’s birth and 
either was born within His Majesty’s allegiance or was a per- 
son to whom a certificate of naturalization had been granted; 
and 

(c) Any person born on board a British ship whether in foreign 
territorial waters or not: 

Provided that the child of a British subject, whether that child was 
born before or after the passing of this Act, shall be deemed to have been 
born within His Majesty’s allegiance if born in a place where by treaty, 
capitulation, grant, usage, sufferance, or other lawful means, His Maj- 
esty exercises jurisdiction over British subjects. 


In the main, the above provision was practically declaratory of exist- 
ing British law. There are two notable changes however. The first is 
the provision that children born abroad of naturalized as well as native 
British subjects are themselves born British subjects. The second is 
that citizenship is not transmitted beyond the first generation, except 
in cases of persons born in a country “where by treaty, capitulation, 
grant, usage, sufferance, or other lawful means, His Majesty exercises 
jurisdiction over British subjects.”’ Formerly it was only necessary that 
the grandfather should have been born in British territory, so that 
citizenship was inherited abroad through two generations. Under our 
own law, a person born abroad of an American father is born an American 
citizen, provided his father has resided in this country (Revised Statutes 
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of the United States, section 1993). For many years it was held that 
persons born of American fathers in countries where the United States 
exercises extraterritorial jurisdiction were born citizens of the United 
States, whether or not their fathers had ever resided in this country. 
This construction of the law was recently abandoned by the Depart- 
ment.? 

\ccording to the American view it is not reasonable that persons re- 
siding in foreign countries should be able to transmit their own original 
nationality to unlimited generations of descendants who have never 
resided in this country and have maintained no real attachment and 
allegiance to the country of their ancestors’ origin. As a general prin- 
ciple it is believed that nationality should coincide with domicile. With 
regard to this subject it is of interest to note the remarkable provision of 
section 13 of the German law of nationality of January 1, 1914, which 
reads in part as follows: 

A former German who has not taken up his residence in Germany may 
on application be naturalized by the State of which he was formerly a 
citizen * * * ; the same applies to one who is descended from a 
former German or has been adopted as a child of such. Prior to nat- 
uralization a report must be made to the Imperial Chancellor; if he 
raises objections, naturalization does not take place. 


This provision seems to be based upon the assumption that nationality 
and allegiance have no relation whatever to domicile, and seems to be 
intended for the purpose of gathering into German nationality not only 
former Germans naturalized as citizens of other countries, but also per- 
sons of German blood, whatever allegiance they may now profess and 
however remote may have been their ancestors who emigrated from 
The law goes even a step further in the extraordinary provi- 
which apparently any child adopted by a person of German 
acquire German nationality without ever entering Germany. 


Germany. 
sion under 


bloc may 
There is no statement or intimation whatever to the effect that the 


country in which the person to be naturalized resides must give its con- 
sent before naturalization can be conferred under section 13 of the 
German law. or indeed, must be notified of the naturalization. 


’ General Instruction to Diplomatic and Consular Offices of the United States, 


No. 340, July 27, 1914. 
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Finally, attention is called to the provision of section 1 of the British 
Act under which the Secretary of State, or corresponding Dominion 
official, may revoke a certificate of naturalization where it appears to 
have been ‘‘obtained by false representation or fraud.”’ This provision 
is broad and general in terms, although it appears from the report of the 
Inter-Departmental Committee to have been aimed primarily at cases of 
persons who acquire British nationality merely in order to obtain British 
protection and without an intention of performing the duties of a British 
subject, and to this extent it is similar to the provision of the second 
paragraph of section 15 of our own Naturalization Act of June 29, 1906. 
It is doubtless applicable to any cases in which naturalization is pro- 
cured in bad faith. One question which naturally arises is whether under 
this provision the British Government will revoke certificates of nat- 
uralization of persons who endeavor to retain or recover their original 
allegiance. 

The writer of this article is not informed whether the new nationality 
act has yet been passed by all of the British Dominions, but has before 
him a copy of the act as passed by the Legislature of Newfoundland, 
June 5, 1915. However, when the original act was passed by the British 
Parliament, it was a foregone conclusion that it would be passed also by 
the various Dominions, which had already signified their approval 
through their representatives in the Imperial Conference. 

The new British imperial law of nationality is worthy of careful study 
and comparison with the nationality laws of this and other countries, by 
those who are interested in the study of history and political science as 
well as by those who are especially interested in the study of interna- 


tional law. 


RicHarp W. FLouRNOY, JR. 


THE RELATIONS BETWEEN THE UNITED STATES AND 
PORTO RICO 


(Past, PRESENT AND FUTURE) 


Part I 


1. THE INCEPTION: AN HONORABLE WAR 


In discussing the relations between the United States and Porto Rico 
it would seem proper to state at the outset that prior to the Spanish- 
American War, which may be regarded as the starting point in these 
relations, they were, so to speak, non-existent, at least in a juridical 
sense. Before the war, Porto Rico was a Spanish province and as such 
had no political personality of its own outside of the Spanish dominion 
and, therefore, it could not as a political entity be regarded as standing 
in any other relation in respect to the United States than as an insep- 
arable part of Spain, between which country and the United States there 
existed the relation of one sovereign country in respect to another 
sovereign country. 

Now, as the Spanish-American War was, in fact and in law, the source, 
origin and beginning of the relations between the United States and 
Porto Rico, it would seem proper and fitting to our purpose to refer, 
although briefly, to the causes which provoked this conflict, especially 
as evidenced by the official papers and diplomatic correspondence lead- 
ing to the war. 

It is to be observed, first, that in the several insurrections which had 
occurred in the Island of Cuba against the dominion of Spain, extending 
over a period of nearly half a century, the United States had been sub- 
jected to great effort and expense in enforcing its neutrality laws, its 
trade and commerce had suffered enormous losses, and its citizens had 
been irritated, annoyed and disturbed in many respects by the state 
of things prevailing there. On the other hand, the exercise of cruel, 


barbarous and uncivilized practices of warfare had shocked the humane 
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sympathies of the American people to such an extent that the destruction 
of the battleship /aine in the harbor of Havana during the night of the 
15th of February, 1898, a catastrophe which cost the lives of 258 sailors 
and marines and two officers, filled the national heart with inexpressible 
horror and the righteous indignation of the American people immediately 
demanded that Congress should act sternly upon the matter. 

On April 11, 1898, President McKinley sent his famous message to 
Congress in which he vividly recited the state of affairs then obtaining 
in the Island of Cuba, the manner in which the American people were 
affected thereby and the obvious necessity of forcible intervention as a 
duty on the part of the United States ‘‘in the cause of humanity and to 
put an end to the barbarities, bloodshed, starvation, and horrible 
miseries” then existing “right at our door.” ' It was not, however, 
until about three o’clock in the morning of April 19, 1898, that after 
prolonged conference, the Senate and the House of Representatives of 
the United States adopted a joint resolution in which it was solemnly 
declared that the people of the Island of Cuba were, and of right ought 
to be, free and independent, and that it was the duty of the United States 
to demand, and the Government of the United States did demand, that 
the Government of Spain at once relinquish its authority and govern- 
ment in the Island of Cuba, and withdraw its land and naval forces from 
Cuba and Cuban waters, the United States thereby disclaiming any dis- 
position or intention to exercise sovereignty, jurisdiction, or control over 
said island, except for the pacification thereof, and asserting its deter- 
mination, when that was accomplished, to leave the government and 
control of the island to its people. The same resolution directed and 
empowered the President of the United States to use the entire land and 
naval forces of the United States, and to call into the actual service of 
the United States the militia of the several States, to such an extent as 
might be necessary to carry these resolutions into effect.” 

On the next day, April 20, 1898, following the approval of this resolu- 
tion by the President, Mr. Sherman, then Secretary of State, sent to 
Mr. Woodford, American Minister at Madrid, a telegram in which he 
was instructed to communicate the resolution immediately to the 


1 Messages and Documents, 1898, vol. 1. 
2 30 Stat. 738. 
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Government of Spain, with the formal demand of the Government of 
the United States that the Government of Spain at once relinquish its 
authority and government of the island of Cuba and withdraw its land 
and naval forces from Cuba and Cuban waters. In taking this step, the 
United States thereby disclaimed, as the resolution had prompted, any 
disposition or intention to exercise sovereignty, jurisdiction, or control 
over said island, except for the pacification thereof, and asserted that it 
was its determination when that was accomplished to leave the govern- 
ment and control of the island to its people under such free and independ- 
ent government as they might establish. The communication went on 
to say that: 

If by the hour of noon on Saturday next, the 23d day of April, instant, 
there be not communicated to this Government by that of Spain a full 
and satisfactory response to this demand and resolution whereby the 
ends of peace in Cuba shall be assured, the President will proceed with- 
out further notice to use the power and authority enjoined and conferred 
upon him by the said joint resolution to such extent as may be necessary 
to carry the same into effect.° 


But on the same day, and before this ultimatum could have been 
communicated to the Spanish Government, Senor Polo de Bernabé, 
then Envoy Extraordinary and Minister Plenipotentiary of Spain to 
the United States, requested his passports,‘ 
with instructions received from his government, for on the succeeding 
day. April 21, 1898, the American Minister at Madrid, Mr. Woodiord, 
received the following note from the Spanish Minister for Foreign 
Affairs: 


In compliance with a painful duty, I have the honor to inform your 
excellency that, the President having approved a resolution of both 
Chambers of the United States which, in denying the legitimate sover- 
eignty of Spain and in threatening armed intervention in Cuba, is 
equivalent to an evident declaration of war, the Government of His 
Majesty has ordered its Minister in Washington to withdraw without 
loss of time from the North American territory with all the personnel of 
the legation. By this act the diplomatic relations which previously 
existed between the two countries are broken off, all official communica- 
tion between their respective representatives ceasing, and I hasten to 


evidently in accordance 


> For. Rel., 1898, 763. 
Jhid., 765. 
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communicate this to your excellency in order that on your part you 
make such dispositions as seem suitable.’ 


A few days later, that is to say, on April 25, 1898, President McKinley 
sent a message to both Houses of Congress in which he commended this 
note to their special attention, remarking that it would be perceived 
therefrom that “the Government of Spain, having cognizance of the 
joint resolution of the United States Congress, and in view of the things 
which the President is thereby required and authorized to do, responds 
by treating the reasonable demands of this Government as measures of 
hostility, following with that instant and complete severance of relations 
by its action which by the usage of nations accompanies an existent 
state of war between sovereign powers.’”’ And after stating the measures 
which he had felt constrained to take in view of the Spanish attitude in 
the matter, he proceeded to recommend the adoption of a joint resolution 
declaring that a state of war existed between the United States of Amer- 
ica and the Kingdom of Spain to the end that the definition of the inter- 
national status of the United States as a belligerent Power might be 
known, and the assertion of all its rights and the maintenance of all its 
duties in the conduct of public war might be assured.® 

In accordance with his recommendation, on the same date was enacted 
the following act: 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, First. That war be, and the 
sume is hereby declared to exist, and that war has existed since the 
twenty-first day of April, anno Domini eighteen hundred and ninety- 
eight, including said day, between the United States of America and the 
Kingdom of Spain. 

Second. That the President of the United States be, and he hereby is, 
directed and empowered to use the entire land and naval forces of the 
United States, and to call into the actual service of the United States, 
the militia of the several States, to such extent as may be necessary to 
carry this Act into effect.’ 


This Act was approved on the same day, with practically no objection 


as to its propriety under the circumstances. 


‘> For. Rel., 1898, 767 
5 Messages, 1898 
7 United States Statutes at Large, 364. 
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From this brief outline of the immediate causes which brought about 
the Spanish-American War, it cannot be said, that that war was a war 
of conquest in any sense of the word; it cannot be said either that it was 
a war of aggression looking to the aggrandizement of the United States 
in pursuance of an imperialistic policy having for its object the subjection 
of non-assimilable territories and peoples; nor was it a war inspired by 
the base purposes of gain and profits. The Spanish-American War, let 
us proclaim it very loudly, was a war of honor; it was a war with no 
precedent in history; it was a war undertaken in the name of humanity, 
in the name of civilization, in the name of decency; and, if we may be 
allowed to express at this juncture a personal opinion, we must say that 
the relations between the United States and Porto Rico could not have 


had a more honorable and auspicious inception. 
2. DEVELOPMENTS OF THE WAR: THE INVASION OF PORTO RICO 


By severing diplomatic relations with the United States and by de- 
claring that she considered the action of this Government as creating a 
state of war between the two countries, Spain had transformed and en- 
larged the question of relinquishing her authority and government in the 
Island of Cuba and withdrawing her land and naval forces from Cuba 
and Cuban waters into a general conflict of arms, the consequence of 
which she could not or did not care to weigh at that time. 

It would seem, however, that the United States did not necessarily 
have to depart from the purpose expressed in the joint resolution of 
Congress and that it might have confined itself to a mere execution, or 
carrying into effect of, that resolution, namely the liberation of Cuba; but 
it is one of the characteristics of wars that the immediate causes which 
bring them about seem to be forgotten and give place to the necessities 
of the moment. Even the plans of the military must usually be altered 
or radically changed according to the new conditions encountered. 
Developments may constantly give the war a new impulse, a new turn, 
a new direction; every day it may become advisable, and even of extreme 
necessity, to undertake vast operations not previously contemplated, 
according to the new phases assumed by the struggle; and this, of course, 
may carry the warring nations so far apart from their original positions, 
that, whether willingly or unwillingly, they are brought to face an en- 
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tirely new situation. Thus things which no one would even dare to hope 
for or to fear become natural developments of the conflict. 

Porto Rico at that time was not in arms against Spain. In fact, aside 
from the general disaffection towards the Spanish methods of govern- 
ment and the earnest desire on the part of the Porto Ricans to throw off 
its oppressive yoke, a desire which was manifested on different occasions,” 
there were then no immediate causes for intervention in Porto Rico 
upon the grounds which had prompted the action of Congress in demand- 
ing the withdrawal of Spain from Cuba. In the natural sequence of 
events, however, the possession of Porto Rico seemed of very great 
advantage to the military, as it was considered that it would cripple the 
Spanish forces ® and thereby cause a speedy termination of the conflict. 
On the other hand, “the feeling became widespread throughout the 
United States that the war would fail in its object if Spain were not 
driven from the possession of all her colonies in the West Indies. Even 
those who in the beginning thought that the war was unnecessary, grad- 
ually came round to this point of view. It was quite sure that the ex- 
pulsion of Spain from the western hemisphere would prevent the pro- 
voking of another war of the same character, and this desirable result 
could not be achieved so long as Spanish rule was maintained in any part 
of the West Indies.” Apart from these considerations, it would seem 
unnecessary to justify the invasion of Porto Rico upon any other ground 
than as the legitimate exercise of a belligerent right under the law of 
nations. As a matter of fact, Porto Rico was a Spanish possession and 
as such was open to attack, if for no other reason, at least for the purpose 
of carrying the war into the territory of the enemy. 

The invasion of the island was not begun, however, until after it was 
apparent that the results of the war were already decided, and, owing 

8 Infra, p. 894. 

° “The possession of Porto Rico would be of very great advantage to the military, 
as it would cripple the forces of Spain’’—Letter of Maj. Gen. Nelson A. Miles to the 
Sec. of War, May 27, 1898. R.A. Alger, The Spanish-American War, p. 51. ‘‘I 
deem the present time most favorable for proceeding immediately to Puerto Rico. 
I consider it of the highest importance that we should take and keep that island, 
which is the gateway to the Spanish possessions on the Western Hemisphere, and it 
is also important that our troops should be landed there as early as possible during 
the month.”’ Gen. Miles to Sec. of War, ibid., p. 300. 

10 Hall, Porto Rico, p. 69. 
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perhaps in part to this circumstance, the campaign in Porto Rico lasted 
only a brief period of a little over two weeks, that is to say, from the day 
of the first successful landing of the American forces under Major Gen- 
eral Nelson A. Miles, at the harbor of Guanica, fifteen miles west of 
Ponce, on July 25, 1898, to the suspension of hostilities between the 
United States and Spain, after the signing of the protocol at Washington 
on August 12 of the same year. 

It cannot be said with any degree of certainty how much resistance 
the Spaniards would have offered to the invading Americans had hostil- 
ities continued. The preparations made by the Spaniards indicated 
that it probably would have been more strenuous as the United States 
forces approached San Juan, the capital of the island, which evidently 
was the goal of the American commanders. But all this is rather prob- 
lematical and a matter of mere conjecture. The fact is that, according 
to Mr. Alger’s observations, the campaign “ consisted of six skirmishes,” 
with a total loss by the American forces of “four killed and forty 
wounded, of which latter four were officers. At no place in Porto Rico 
were the Spaniards encountered in large numbers, nor did they offer 
much resistance when met. This was in part due to the clever tactics 
adopted by the individual American commanders at each of the engage- 
ments, and in part due to the general plan of campaign, for which Gen- 
eral Miles should receive full credit. The campaign in Porto Rico had 
been well conceived and skillfully executed.” '' The fact must not be 
overlooked, however, that the Porto Ricans themselves are entitled to 
receive their full share of credit for the general outcome of this campaign. 
As a factor to be reckoned with in any attempt to invade the island, it 
can not be denied that the attitude of the native population of Porto 
Rico had an important effect in determining the rapid success of this 
campaign, which undoubtedly had, in its turn, a most pronounced in- 
fluence towards peace. It would seem, therefore, pertinent and fair to 
state here, as briefly as possible, how the native population of the island 
received the American forces upon their landing in Porto Rico. 


11 Alger, supra, pp. 316-317. 
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3. RECEPTION ACCORDED TO THE AMERICAN FORCES BY THE PORTO 
RICANS: ITS JUSTIFICATION 


“Whatever may have been the attitude and feelings of the Spanish 
officials and the Spanish troops,” says Mr. Hall, ‘‘there can be no doubt 
that the Porto Ricans themselves welcomed most enthusiastically the 
advent of the Americans and the dawn of a new era. The joy manifested 
at the sight of invaders in a conquered country was most extraordinary, 
and we can affirm with truth that it had no parallel in history.” General 
Miles himself, writing to the Secretary of War from Ponce, under date 
of July 30, after stating some of the reasons why he decided to take the 
harbors of Guanica and Ponce, said: 

We have now landed in a perfectly healthy country, well settled, and 
where, if necessary, a large amount of beef can be obtained and also 
transportation, and under the circumstances, in my mind, much more 
suitable and more important, in a strategic way, than the other point; 
besides ample time will be furnished here for thoroughly organizing the 
expedition before the march, and for creating a favorable impression upon 
the people. Every precaution has been taken to notify transports com- 
ing to proceed to this point, a large number of which have arrived. 

Marching across the country, rather than under the guns of the fleet, 
will have in every way a desirable effect upon the inhabitants of this 
country. At least four-fifths of the people hail with great joy the arrival 
of the United States troops, and requests for our national flag to place 
over public buildings come in from every direction.’* 


“Everywhere,” continues Mr. Hall,’* “the people of Porto Rico 
rushed forward to welcome the invaders, and showered them with 
hospitable attentions. * * * Food, cigars, and wines were pressed 
upon the soldiers * * * and the whole country blossomed with 
star spangled banners. It was one of the most unlooked for and surpris- 
ing things of this most surprising war, as a writer in the National Trib- 
une of Washington observes. Guanica was the first town taken by our 
soldiers. The enthusiasm was unbounded, and numbers of citizens 
called to pay their respects to the leading officers.”” According to the 
same writer, who is rather profuse in his descriptions, the mayor, or 
alcalde, of this town issued a proclamation to the people in which he 


‘2 Gen. Miles to the Sec. of War, Alger, supra, 306-307. 
18 Supra, p. 105. 
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said, among other things rather florid and appropriate to the occa- 
sion: 

The starry banner has floated gayly in the valleys of Guénica, the 
most beautiful port of this downtrodden land. * * * It is the en- 
sign of grandeur and the guarantee of order, morality and justice. Let 
us join together to strengthen, to support and to further a great work. 
Let us clasp to our bosoms the great treasure which is generously offered 
to us while saluting with all our hearts the name of the great Washing- 


ton. 

At Yauco, which was the second town taken, the mayor issued a 
proclamation much similar to the preceding one and the people gave 
even greater signs of friendliness towards the soldiers. 

At the city of Ponce, which was formally given over to the Americans 
on July 29th, without the firing of a single shot, the rejoicing of the popu- 
lace seemed to have no limits, and when General Miles entered the city 
he was welcomed by the mayor and cheered to the echo by the citizens 
and serenaded by a band of music, the people applauding with signs of 
approval the “Star Spangled Banner” and other patriotic and popular 
American songs and airs. 

At Juana Diaz, Arroyo, Guayama, and every other town surrendered 
or abandoned by the Spaniards, the natives took very quickly and kindly 
to the American occupation and welcomed the soldiers with open arms. 
There are examples of more substantial cordiality on the part of the 
people towards the Americans. It will suffice however to quote from a 
message sent to the War Department by the Commanding General under 
date of July 31st, the first one received from Ponce, in which, reiterating 
what he had written on the previous day with regard to the reception 
accorded to the Americans by the people, he said: 

Volunteers are surrendering themselves with arms and ammunition; 
four-fifths of the people are overjoyed at the arrival of the army. Two 
thousand from one place have volunteered to serve with it. They are 
bringing in transportation, beef, cattle and other needed supplies. The 
Custom House has already yielded $14,000. As soon as all the troops 


are disembarked they will be in readiness to move. Please send any 
national colors that can be spared, to be given to the different munic- 


ipalities. 
On the whole it may be said that the practical non-resistance of the 
Spaniards, on the one hand, and the friendliness of the native popula- 
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tion, on the other, made this campaign an almost uninterrupted trium- 
phal march of the American forces across the island.’* 

Some misinformed or ill-intentioned writers, ignorant of Porto Rican 
history, patriotism and character, have endeavored to ridicule or to 
make this spontaneous reception appear as an abject and slavish sub- 
mission to a new master. But that statement, if nothing more, is a 
grievous injustice. Porto Ricans, in the first place are neither cowards 
nor hypocrites. Their unfeigned friendliness and cordiality towards 
the Americans was sincere. They did not lack the virility and courage 
to repel the invasion to the full extent of their strength and power, and 
there is no doubt that had they not considered Americans as friends and 
liberators, history would have been written differently. They received 
the American forces, not as the representatives of a conquering and en- 
slaving nation, but as the heralds of liberty, progress and good govern- 


14 The following extracts are taken from an article which appears in Public Opin- 
ion, August 11, 1898, reviewing the comments made by the press of the United 
States.at large on the reception accorded to the American troops in Porto Rico: 

Chicago News: ‘“‘The Porto Ricans * * * receive our soldiers with every 
exhibition of joy; they are ready to volunteer under American officers; they do not 
object to such rules as Gen. Miles proposes for them during hostilities; and they are 
ready with the best they have to feed and entertain any one who wears the uniform 
of the United States.” 

New Orleans (La.) Picayune: ‘It is worthy of notice that the people of the towns 
in Porto Rico, which have so far been occupied by the United States forces, have 
expressed much gratification at the fact.” 

Providence (R. I.) Journal: ‘‘The people of Porto Rico are very glad to see us, or 
else they are making the best of what they consider a bad matter. Surely we could 
not ask for a more kindly or effusive greeting. Our soldiers have been bombarded 
with bananas and cigars instead of bullets and shells and four-fifths of the population 
are supposed to be genuinely pleased that the sovereignty of Spain is gone forever. 
There never was a more peaceful progress than the triumphal advance of Gen. 
Miles’ men. The cities threw open their gates to him and hail him as their deliverer 
from Spanish oppression. In this they show their good sense.” 

Minneapolis (Minn.) Journal: ‘‘The people * * * are the kind of people the 
Americans like. We come bringing them liberty and they welcome us with a recep- 
tion instead of a battle. There is something inspiring in the idea that our army is 
welcomed * * * in its true mission—that of liberation of the people. * * * 


Where they are not restrained by Spanish garrisons they will welcome us not as for- 


eigners, but as fellow-Americans.’ 

Brooklyn Times: ‘The principal duty of the United States troops now under the 
command of Gen. Miles in Porto Rico appears to be the distribution of American 
flags, the acceptance of hospitalities and a seemingly hopeless search for the enemy.” 
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ment; as the armies of a nation which, over a century and a quarter 
varlier, had proclaimed to the world in a most solemn and dignified 
manner the fundamental and inalienable rights of all men and peoples 
to life, liberty and the pursuit of happiness, they received them now as 
the representatives of the nation which had gone to war in defense of 
humanity, civilization and decency; of the nation that had come there 
to expel Spain from her last stronghold in this hemisphere in the inter- 
est of peace, honor and liberty; or as the proclamation, issued to the 
people of the island under the signature of General Miles, had put it: 


In the prosecution of the war against the Kingdom of Spain by the 
people of the United States, in the cause of liberty, justice and humanity, 
its military forces have come to occupy the island of Porto Rico. They 
come bearing the banners of freedom, inspired by noble purposes, to 
seek the enemies of our government and of yours, and to destroy or 
capture all in armed resistance. 

They bring you the fostering arms of a free people, whose greatest 
power is justice and humanity to all living within their fold. Hence 
they release you from your former political relations, and it is hoped this 
will be followed by the cheerful acceptance of the government of the 
United States. 

The chief object of the American military forces will be to overthrow 
the armed authority of Spain and give the people of your beautiful 
island the largest measure of liberty consistent with this military occupa~ 
tion. 

They have not come to make war on the people of the country, who 
for centuries have been oppressed; but, on the contrary, to bring pro- 
tection, not only to yourselves, but to your property, promote your 
prosperity and bestow the immunities and blessings of our enlighten- 
ment and liberal institutions and government. It is not their purpose 
to interfere with the existing laws and customs, which are wholesome and 
beneficial to the people, so long as they conform to the rules of the mili- 
tary administration, order and justice. This is not a war of devastation 
and dissolution, but one to give all within the control of the military and 
naval forces the advantages and blessings of enlightened civilization. 


The position of the native population of Porto Rico may, perhaps, be 
better understood if we bear in mind that, although Spain had never 
given as much attention to Porto Rico as she had to her other posses- 
sions, and therefore the government, while practically of the same char- 


16 Annual Report of the Maj. Gen. Commanding the Army, Nelson A. Miles, 
Nov. 5, 1898, Messages, 1898-1899, pp. 31-32. 


894 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


acter, had not been so intolerable as in Cuba and the Philippines, there 
had been for a long time many causes of resentment and disaffection 
towards the Spanish monarchy in the colony. It would be indeed more 
tedious and tiresome than of any practical consequence at this day to re- 
count one by one, as in a formal indictment against Spain, the varying 
forms which her pitiful colonial policy and despotism assumed at differ- 
ent times in the history of Porto Rico. Suffice it to say for our present 
purpose that these causes of disaffection and resentment found natural 
expression in a large number of revolutions aimed at the overthrowing 
of Spanish misrule in the island. Time and again the islanders rose in 
arms against Spain, but always without success. The reason of this is 
to be found in the almost insurmountable difficulties encountered in a 
small and overpopulated island, where the peculiar topography and 
general conditions of the country naturally made the waging of a success- 
ful war against an over-vigilant master a thing almost entirely out of all 
human possibility. As early as 1820, long before Cuba had made any 
attempt to throw off the Spanish yoke, the Porto Ricans made an effort 
to obtain their independence. This they did by engaging in a sort of 
war much similar to that carried on by the Cubans in succeeding years. 
The Spanish supremacy however prevailed, as it also did on several 
other occasions in which the Porto Ricans rebelled. The most important 
of these rebellions occurred in 1868, the year of the great Cuban uprising 
known in Cuban history as the ‘‘Great War.” After a short time of 
severe fighting, the Spanish overpowered them again, and the leader of 
the rebels, Dr. Ramén Betances, and other prominent Porto Rican 
patriots, were captured and sentenced to be shot, November 4, 1868. 
But on the very day preceding that date, news reached Porto Rico of 
the fall of Queen Isabella, and in consequence they were released. Since 
that time Porto Rico had not been in arms against Spain. On many oc- 
casions, however, the Spaniards claimed the existence of political conspir- 
acies and plots intended to undermine the authority of Spain in the island. 
These plots and conspiracies, as a general rule, were nothing else than an 
2asy means employed by them to assert their supremacy over the natives, 
as the Spanish officials were only too willing and too ready to lend them- 
selves to these conspiracies in order to give vent to their hatred of and 
cruelty on the defenseless Porto Ricans, who had no other alternative 
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to this oppression than to march stoically to self-destruction in another 
hopeless dash for freedom. Even as late as the beginning of the Spanish- 
American War, and before any attack upon Porto Rico by the Americans, 
the Captain General and governor of the island, Macias, discovered a 
conspiracy the purpose of which was to set on foot an insurrection. The 
leaders of this conspiracy, Eduardo Baselga and Damian Castillo, both 
Porto Ricans, were shot a few hours after their arrest. 

On the other hand, the feeling that the United States forces came as 
liberators was in a sense confirmed by General Miles’ proclamation, and 
although undoubtedly there were many who saw in this proclamation 
nothing else than one of those permissible ruses of war which the mili- 
tary commanders usually have recourse to, issued with the deliberate 
purpose of winning the good will and support of the native population, 
yet as this was not a war of conquest or of territorial aggrandizement, 
but a war undertaken in the name of right, humanity and civilization, 
they saw no reason why the people should not trust and welcome the 
Americans as liberators and friends. For any candid observer, unprej- 
udiced and willing to do justice, the arrival of the American forces with 
such promises and under such auspices must have meant more, much 
more to the Porto Rican people than a mere change of sovereignty, or 
the passing as a piece of property from the hands of one master to 
those of another. As said by the editor of La Nueva Era, of Ponce, in a 
leading editorial just a few days after the landing of the Americans in 
Ponce: 

It is an undeniable fact that wherever the American forces have landed 
they have been welcomed by the people as liberators amid the greatest 
enthusiasm. 

A new era has dawned for this country and is the advent of happier 
times. 

The spectre of suspicion with which we were menaced has disappeared 
forever. We are now sure that the air we breathe is ours and we can 
breathe it to our fill. 

The labor accomplished by the people of the United States in taking 
this island, and we say accomplished, as nothing can oppose their arms, 
is truly a labor of humanity and redemption, and will be one of the 
greatest glories of the Great Republic. 

Let us render thanks to the Almighty for the blessing, and let us be 
well assured that Porto Rico has before it a future of unlimited progress 


and well-being. 
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4. SPANISH OVERTURES FOR PEACE: THE PROTOCOL OF WASHINGTON 


On the day following the landing of the American forces at Guanica, 
that is to say, on the 26th of July, 1898, M. Jules Cambon, the French 
Ambassador at Washington, who, with the assent of his Government was 
in charge of Spanish interests in the United States during the war, pre- 
sented a communication of the Duke of Alomodoévar del Rio, inviting 
the United States to indicate the terms upon which it would be willing 
to make peace.’© In a note dated July 30, 1898, Mr. Day answered this 
communication saying, inter alia, that the terms which would be ac- 
cepted by the President, subject to the approval of the Senate of the 
United States thereafter, would be in part the following: 

Second. The President, desirous of exhibiting signal generosity, will 
not now put forth any demand for pecuniary indemnity. Nevertheless, he 
cannot be insensible to the losses and expenses of the United States inci- 
dent to the war, or to the claims of our citizens for injuries to their persons 
and property during the late insurrection in Cuba. He must therefore 
require the cession to the United States, and the evacuation by Spain of 
the Island of Porto Rico and other islands now under the sovereignty of 
Spain in the West Indies. * * * * 


In seeking to find the fundamental reasons for this demand for the 
cession of Porto Rico, we might launch into other questions which touch 
perhaps upon general policies affecting the very existence of the nation, 
and thus quite depart from the main purposes which moved us to write 
this article. It is a fact, however, that this demand was looked upon by 
the great majority of the American people, not only as a natural develop- 
ment of the war, and as a legitimate compensation for the great losses 
and expenses of the United States incident to the war, but also as the 
result of the irresistible demand of the people for the total expulsion of 
Spain from this Continent, since with the liberation of Cuba the rule of 
the Spaniards in Porto Rico would have become absurd and dangerous. 
It would have become a continual source of disturbance which would 
have constantly menaced the peace between the United States and Spain, 
for it was hardly to be expected that she would reform and implant a 
really decent system of government in the island. Furthermore, as we 


‘6 Foreign Relations, 1898, p. 819. 
Tbid., p. 821. 
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have already seen, the people of Porto Rico had welcomed the American 
flag with undoubted signs of rejoicing. They were dissatisfied, they were 
disgusted, they wanted to get rid of Spain at any cost. The good 
American people considered that by the fortunes of war a great respon- 
sibility had developed on this great nation. They reasoned that Porto 
Rico must be liberated forever from Spain, perhaps with the not un- 
founded expectation that Porto Ricans would welcome American rule 
in the island with the same alacrity and with the same enthusiasm that 
they were then welcoming the American forces of liberation; but in 
reality, and let us acknowledge this honestly and frankly, with no def- 
inite notion as to the ultimate disposition to be made of the island or 
the relations that it should bear in the future to the nation. 

The Spanish reply to the demand of the President was in part as 
follows: 

The United States require, as an indemnity for or an equivalent to the 
sacrifices they have borne during this short war, the cession of Porto Rico 


and of the other islands now under the sovereignty of Spain in the West 


* 


This demand strips us of the very last memory of a glorious past, and 
expels us at once from the prosperous Island of Porto Rico and from the 
Western Hemisphere, which became peopled and civilized through the 
proud deeds of our ancestors. It might, perhaps, have been possible to 
compensate by some other cession for the injuries sustained by the 
United States. However, the inflexibility of the demand obliges us to 
cede, and we shall cede, the Island of Porto Rico and the other islands 
belonging to the crown of Spain in the West Indies. * * * % 


Owing to the fact that Spain apparently had sought to introduce 
inadmissible reservations in regard to certain demands of the United 
States respecting the Philippine Islands, and conceiving that discussion 
on this point could neither be practical nor profitable, the President 
directed that in order to avoid misunderstanding, the matter should be 
forthwith closed by proposing the embodiment in a formal protocol of 
the terms upon which the negotiations for peace were to be undertaken.” 
In compliance with the President’s direction, the Secretary of State 
presented as a virtual ultimatum a draft of a protocol embodying the 
precise terms first suggested by the note of July 30. 


8 Foreign Relations, 1898, pp. 822-823. 
‘9 Messages and Papers, 1898-99, p. 20. 
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To this the Spanish Government answered by empowering the French 
Ambassador to sign the said protocol without other formality and with- 
out delay.” Accordingly, on the afternoon of August 12, 1898, M. 
Cambon, as the plenipotentiary of Spain, and William R. Day, then 
the Secretary of State, as the plenipotentiary of the United States, 
signed a protocol, the material parts of which directly referring to 
Porto Rico provided: 

ARTICLE IT 

Spain will cede to the United States the Island of Porto Rico and 

other islands now under Spanish sovereignty in the West Indies. * * * 
ARTICLE IV 


Spain will immediately evacuate, * * * Porto Rico and other 
islands, now under Spanish sovereignty in the West Indies; and to this 
end * * * each government will, within ten days after the signing 
of this protocol, appoint * * * commissioners, who shall, within 


thirty days after the signing of this protocol, meet at San Juan, in Porto 
] 


Rico, for the purpose of arranging and carrying out the details of the 
aforesaid evacuation of Porto Rico and other islands now under Spanish 
sovereignty in the West Indies. 
ARTICLE VI 

Upon the conclusion and signing of this protocol, hostilities between 
the ‘two countries shall be suspended, and notice to that effect shall be 
given as soon as possible by each government to the commanders of its 
military and naval forces.”! 


This protocol also stipulated (Article V) that the United States and 
Spain would each appoint not more than five commissioners to treat of 
peace, and that these commissioners so appointed were to meet at Paris 
not later than October 1, 1898, and proceed to the negotiation and con- 
clusion of a treaty of peace, which treaty should be subject to ratifica- 
tion according to the respective constitutional forms of the two countries. 

On the same day in which the protocol was concluded the President 
issued a proclamation ** suspending hostilities on the part of the United 
States, and the necessary orders to that end were at once given by tele- 
graph. The message addressed to General Miles was as follows: 


2 Foreign Relations, 1898, pp. 827-828. 
21 Tind., 828-830. 
22 Thid., 830. 


RELATIONS BETWEEN UNITED STATES AND PORTO RICO 899 


Major-General Miles, Ponce, Porto Rico: 

The President directs that all military operations against the enemy 
be suspended. Peace negotiations are nearing completion, a protocol 
having just been signed by representatives of the two countries. You 
will inform the commander of the Spanish forces in Porto Rico of these 
instructions. Further orders will follow. Acknowledge receipt. 

By Order Secretary of War, 

H. C. Corbin, Adjutant-General.” 

Although the American forces were at this time in practical control of 
the island, it is impossible to say whether or not the remaining part of 
the campaign in Porto Rico would have been the most difficult for the 
Americans or the most desperate for the Spaniards; but however that 
may be, the fact is that military operations in the island had come to a 
complete and definite end, and thereby the sacrifice of many valuable 
lives had been prevented. 

On the whole it may be said that the United States had won an honor- 
able victory over the Spaniards, and that in view of subsequent develop- 
ments, so far as Porto Rico was concerned, the war was practically over. 


5. THE SPANISH EVACUATION: ATTITUDE OF THE PEOPLE 


Soon after the conclusion of the Protocol of Washington, the Govern- 
ments of the United States and Spain appointed their respective com- 
missioners to arrange and superintend the details of the immediate 
evacuation of Porto Rico and other adjacent islands then under Spanish 
sovereignty in the West Indies,** according to the stipulations of the 
protocol. The said commissioners met at San Juan a few days after their 
respective appointment, and they applied themselves so diligently to 
the task committed to them, that by the 18th of October of the same 
year the evacuation of the island was complete. 

We do not deem it necessary for our present purpose to go into the 
details of this extraordinary event in the history of Porto Rico, which 
signals the moment in which the supreme military rule of Spain, de- 

Hall, supra, 102. 

°* The military commission to superintend the evacuation of Porto Rico was com- 
posed of the following members: Maj. Gen. John R. Brooke, Rear-Admiral Winfield 
S. Schley and Brig. Gen. William W. Gordon, for the United States; Gen. of Division 
(D. Rieardo) Ortega y Diaz, Naval Captain of the First Class (D. Eugenio) Vallar- 
ino y Carrasco, and Auditor of Division (D. José) Sanchez del Aguila y Leén, for 
Spain. For. Rel., 806; Spanish Red Book, No. 117, p. 149. 
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feated and ousted, gave place to the successful and victorious military 
authority of the United States over the island. We wish to state, how- 
ever, that on that occasion, as on many others previously and afterwards, 
the native population of the island showed their earnest and sincere 
desire to coéperate with the Americans to make the work in hand an 
honorable and creditable success. Owing to this earnest and sincere 
desire and to the inherent law-abiding quality of the people, there was 
not the slightest disturbance, and order prevailed throughout the island 
during this very dangerous period. While the native population had 
many and just causes of resentment against the Spaniards, by their 
moderation and generosity, they even encouraged the very bitterest of 
their ancient enemies, the so-called ‘‘voluntarios,” Spanish civilians 
practically armed against the Porto Ricans under pretense of being a 
national militia for the protection of the integrity of the territory, to 
remain in the island and return to their customary occupations, and 
thereby facilitate the completion of the peaceful though hostile military 
occupation of the island by the American forces. The evacuation itself 
may be called a transition period during which, from a mere invasion 
and partial occupation of certain districts, the American forces gradually 


came into full military possession of the island.” 


6. THE AMERICAN MILITARY OCCUPATION FOLLOWING THE RETIREMENT 
OF THE SPANISH FORCES 


As soon as the Spanish evacuation was complete, that is to say, on 
the 18th of October, 1898, the military control of Porto Rico and its 


* ‘*War law distinguishes between the invasion and the occupation of a hostile 
territory. * * * Invasion ripens into occupation when the national troops have 
been completely ousted from the invaded territory and the enemy has acquired con- 
trol over it.” Spaight, Rights of War on Land, 321. ‘‘The state of invasion corre- 
sponds to the period of resistance. * * * It ends and gives place to occupation 
when the defending troops, in despair of maintaining their lives, retreat and go off.” 
Pillet, 238, quoted by Spaight, op. cit. 

Although the occupation of the island began as soon as there was any part of it 
placed under the authority of the hostile army of invasion, the term would apply 
only to that part of the island where such authority was actually established prior 
to the final evacuation of the Spanish forces. See Article 42 of VI Hague Convention. 
In the Report of the Military Governor of Porto Rico on Civil Affairs, House Doc., 
Vol. 14, p. 16, are given the dates upon which the American forces occupied the prin- 
cipal ports of the island. 
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adjacent islands and keys passed from Spain to the United States. At 
noon on that same day the Spanish flag was lowered by Gen. Ortega, 
Chairman of the Spanish Commissioners, who had been left by Lieut. 
Gen. D. Manuel Macias, the last of the Spanish Governors-General of 
Porto Rico, to discharge this duty, and after this perfunctory ceremony 
was performed the American flag was raised over the island. 

The authority of the United States as military occupant of Porto 
Rico was now complete. This authority, however, was not derived from 
any right of sovereignty appertaining to it after the Spanish troops 
evacuated the island. It is true that at one period of history the mili- 
tary occupant acquired full rights of sovereignty upon the assumption 
that the legal sovereign having vacated the land it became res nullius 
and by the mere fact of his taking military possession of it sovereignty 
itself was in some way transferred to him. But this theory has given 
way to the modern doctrine that military occupation leaves intact the 
sovereignty of the original owner, and the occupant acquires it only at 
the end of the war when the territory is acquired by him either under the 
treaty of peace, or by virtue of the complete extinction of the other 
belligerent. In this case the United States had gained complete mili- 
tary control over the island partly by actual hostile operations and 
partly by the stipulations of a truce of war looking to a treaty of peace. 
Although practically at peace, until this treaty was duly concluded 
according to its own stipulations, there existed a state of war in the 
island and the relations between the United States and Porto Rico were 
of a purely military character. While, as a matter of fact, the King of 
Spain did not possess any effective muniment of power and the cession 
of Porto Rico was a foregone conclusion according to the terms of the 
Protocol of Washington, yet so long as this cession was not perfected, 
Porto Rico remained, at least technically, under the sovereignty of 


* Hall, 6th ed., 458 ff.; Taylor, Sec. 568; Spaight, p. 321; Lawrence, 4th ed., 
Sec. 176; Oppenheim, p. 95. ‘But now that the distinction between conquest and 
military occupation is firmly drawn, the source of an invader’s authority cannot be 
looked for in a transfer of that of the territorial sovereign. It is a new authority 
based on the necessities of war and on the duty which the invader owes to the pop- 
ulation of the occupied district. II Westlake, 95-96. ‘‘The sovereignty over a 
territory and its population is not transferred till the end of the war, when it may 
pass by cession in the treaty of peace.” Westlake, op. cit.; Spaight, p. 322. 


902 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Spain. It is true that the United States flag waved over the island, but 
the national character of the soil and inhabitants were still Spanish. In 
legal contemplation Porto Rico continued to be a Spanish province and 
as such its status was that of a foreign country. The United States were 
there merely as a belligerent in military control. As regards the Porto 
ticans, they still were to be considered as Spaniards and their status 
was that of foreigners, technically enemies, since in law they were to be 
considered as still subjects of the Crown of Spain. As inhabitants of 
occupied territory they owed to the United States hothing more than a 
sort of compulsory submission and obedience, born of military necessity 
and sometimes erroneously called temporary allegiance, which endures 
as long as the military period of occupation lasts.” 

It is to be noted that, having disposed and ousted the Government of 
Spain, the United States was now under obligation, imposed upon it by 
international law, to assume the government of the island and to do all 
in its power to restore and safeguard public safety and social order and 
afford all possible protection to persons and property in the territory 
under its military control.” 

De Lima v. Bidwell, 182 U.S., 1; Dooley v. United States, 182 U.S., 222. ‘‘Bellig- 
erent or military occupation should also be distinguished from conquest. The rights 
of a military occupant, however absolute, are in no wise those of a sovereign. They 
are merely provisional and are based upon military necessity. The occupant may 
not exact an oath of allegiance and his status is not even that of a temporary or 
substituted sovereign. The theory of the ‘ temporary allegiance of the inhabitants’ 
as laid down by some authorities (e. g. by Birkhimer, in Military Government and 
Martial Law, 2d ed., 1904) and our courts, is, therefore, erroneous.’’ Hershey, Essen- 
tials of International Law, 408 note. See in this connection Shanks v. Dupont, 
3 Peters, 246. 

“The usage of the world is, if a nation be not entirely subdued, to consider the 
holding of conquered territory as a mere military occupation, until its fate shall be 
determined at the treaty of peace.”” Am. Ins. Co. v. Canter, 1 Pet., 511. 

% Article XLIII of the Hague convention respecting the laws and customs of war 
on land provides that ‘‘The authority of the legitimate power having in fact passed 
into the hands of the occupant, the latter shall take all the measures in his power to 
restore, and ensure, as far as possible, public order and safety, while respecting, un- 
less absolutely prevented, the laws in force in the country.” Scott, The Hague Con- 
ventions and Declarations of 1899 and 1907, p. 123. 

As the military occupant by the mere act of the occupation “prevents the legiti- 
mate sovereign from exercising his authority and claims obedience for himself from 
the inhabitants, he has to administer the country not only in the interest of his own 
military advantage, but also, so far as possible at any rate, for the public benefit of 


RELATIONS BETWEEN UNITED STATES AND PORTO RICO 903 


We may presume that in the discharge of this obligation, the Presi- 
dent, as the constitutional commander-in-chief of the military forces of 
the United States, was supreme over all existing laws, except as controlled 
by the rules of international law. In the exercise of his authority, accord- 
ing to these rules, he was to respect the local laws in so far as they did 
not conflict with military necessity, since it is a principle that the occupa- 
tion of a territory by the enemy does not carry with it a suspension of the 
political or private laws of the occupied district, and that the civil and pe- 
nal laws, on the contrary, are preserved in force, unless they are expressly 
and specially abrogated or annulled on account of the necessities of war.” 

It was not so, however, in respect to the provisions of the United 
States Constitution, which cannot extend and do not extend to any 
foreign country. As has already been indicated, although the American 
flag had been raised over the island, Porto Rico did not become Amer- 
ican merely by virtue of this fact, but remained, on the contrary, a 
foreign country. It is evident, then, that, if the provisions of the Con- 
stitution do not extend beyond the territorial boundaries of the United 
States, they could not and they did not extend ex propio vigore to Porto 
Rico. The President, therefore, was at liberty to act as he saw fit in 
accordance with the dictates of his own judgment as to the best methods 
of enforcing the authority of the United States in the territory under his 
military control, or as to the most appropriate manner of effecting the 
local administration of civil affairs, or, finally, as to the best expedients 
to be resorted to in order to meet the peculiar conditions which might be 
encountered in the island. As the highest representative of this country’s 
authority, we may presume also that he was, nevertheless, not altogether 
exempt from all restrictions, and that, so far as practicable, he was con- 
trolled in his action by the fundamental principles of American govern- 
ment, which, although not in force in Porto Rico, he was to regard as a 
guiding light in the exercise of his extraordinary powers.” 
the inhabitants. Thus the present international law not only gives certain rights to 
an occupant, but also imposes certain duties upon him.’ Il Oppenheim, 206. See 
in this connection Cross et al. v. Harrison, 16 How., 164; Fleming et al. v. Page, 9 
How., 603; New Orleans v. Steamship Co., 20 Wall., 387; Dooley v. United States, 


182 U.S., 222. 


29 Halleck, Vol. 2, p. 444; Spaight, op. cit.; Westlake, p. 96, note 1. 
%” “The right of one belligerent to occupy and govern the territory of the enemy 
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As the representative of the President, the military governor of Porto 
Rico *! had absolute and complete control, not only over the army, but 
also over the civil population of the island, and whatever orders he saw 
fit to issue had the force of law. In the exercise of his powers, he was, so 
to speak, in the shoes of the President, and, except as controlled by orders 
emanating from him, his will was supreme over all existing laws in 
practically the same manner as the President’s would be.** The civil 
population, as above suggested, was to submit to the orders issued by 
the governor, in fulfillment of their duty of quiescence, a position which 
has been compared with that of prisoners of war on parole or of persons 
who are let free under implied recognizances for their good behavior. In 
ease of disobedience or misbehavior, their property might be escheated, 


while in its military possession, is one of the incidents of war, and flows directly from 
the right to conquer. We, therefore, do not look to the Constitution or political 
institutions of the conqueror for authority to establish a government for the territory 
of the enemy in his possession, during its military occupation, nor for the rules by 
which the powers of such government are regulated and limited. Such authority 
and such rules are derived directly from the laws of war, as established by the usage 
of the world, and confirmed by the writings of publicists and decisions of the courts, 
in fine, from the law of the nations. Halleck, op. cit.; quoted, apparently with ap- 
proval, by Mr. Justice Brown in delivering the opinion of the court in the case of 
Dooley v. United States, 182 U.S., 222, at bottom of p. 230. 

31 Very shortly after the signing of the peace protocol, General Miles, who, at the 
time, commanded the United States forces, withdrew from the island, relinquishing 
personal command to General Brooke. 

After General Miles’ departure, by assignment of the President, the command of 
the troops devolved upon Gen. John R. Brooke, U. 8. Army, and when the Spanish 
evacuation was complete and the military control of the whole island passed from 
Spain to the United States, October 18, 1898, General Brooke, by virtue of such 
assignment, became the first military governor of Porto Rico during this second 
period of American military activities in the island, which is properly designated as 
the military occupation of Porto Rico by the United States forces. On December 9, 
1898, Gen. Brooke was recalled to the United States, and in pursuance of the orders 
of the War Department, Maj. Gen. Guy V. Henry, U.S. V., became commander of 
the Department of Porto Rico. On May 9, 1899, Maj. Gen. Henry was relieved upon 
his own request, and Brig. Gen. George W. Davis, U.S. V., by the direction of the 
President, assumed command of the department and the office of military governor. 
House Doc. Vol. 14, p. 17. 

‘2 So far as the military government of the occupied territory was concerned, the 
only directions and instructions given by the President are contained in General 
Orders 101, series of 1898, which embodied in substance all the prescriptions of 
duties, powers and responsibilities devolving upon the military governors of Porto 
Rico during this period of military occupation of the island. 
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fines might be imposed upon them, they might be imprisoned, or, in 
extreme cases, they might be put to death, as the necessities of the case 
should demand.** 

In conclusion, it may be said that in a legal sense the relations be- 
tween the United States and Porto Rico during this incipient period 
were merely those subsisting between a military occupant and the occu- 
pied territory still belonging to the enemy. There were, however, cer- 
tain facts to be taken into consideration as determining the respective 
attitude of each party with regard to the other. While the United 
States was assuming the rédle of conqueror of the island by sheer force of 
arms, the native population, the Porto Ricans, far from being considered 
as enemies deserving a strict military rule, were called in as friendly 
coOperators in the work of restoring the government of the island to 
normal conditions in reference to matters pertaining to the administra- 
tion of local civil affairs. 

As the relations between citizens continued, of course, to be governed, 
as far as practicable, by the municipal laws in force, these, of necessity, 
were left substantially as before with only such alterations or modifica- 
tions as the military authority, from time to time, saw fit to introduce. 
These alterations and changes, intended as they were to meet the new 
conditions which had developed in the island, were ordered in many 
instances only after detailed consultation with prominent Porto Ricans, 
whose learning and experience were highly appreciated by all the mili- 
tary governors of Porto Rico, who endeared themselves to the Porto 
Rican people, not so much for their efficiency in the delicate discharge 
of their functions, which is entitled to just and due commendation, as 
may be gathered from the Report on Civil Affairs, submitted by the 
last military governor, Brig. Gen. Geo. W. Davis, U. 8. V., to the Sec- 
retary of War on November 22, 1901,** but for their great and evident 
desire to enforce in Porto Rico whenever possible, not precisely a strictly 
military rule with all its unbearable severity, for which there was no 

‘3 ‘Indeed, the entire relation between the invaders and the invaded,” says West- 
lake, op. cit., ‘‘so far as it may fall within the criminal deportment whether by the 
intrinsic nature of the acts done or in consequence of the regulations made by the 


nvaders, may be considered as taken out of the territorial law and preferred to what 


is called martial law.’ 
34 House Doc. No. 2. 
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occasion, but the will of the people, as voiced by the leaders of Porto 


Rican public opinion and thought. 


7. THE SIGNING OF THE TREATY OF PARIS AND THE MILITARY REGIME 


FOLLOWING THE RATIFICATION OF THAT TREATY 


The commissioners who, pursuant to Article V of the Procotol of 
Washington, were to negotiate a treaty of peace upon the basis laid 
down in said procotol between the United States and Spain, being duly 
appointed by their respective governments,® met at Paris on the first 
of October, 1898, and, after prolonged negotiations extending over a 
period of more than two months, on matters referring to Porto Rico only 
in a few particulars, they agreed upon the terms of a treaty of peace, 
which is now known as the Treaty of Paris.*° This treaty, which was 
signed at the said City of Paris on the 10th of December, 1898, contained, 


among others, the following stipulations: 


ARTICLE II] 


Spain cedes to the United States the Island of Porto Rico and other 
islands now under Spanish sovereignty in the West Indies. * * * 


ARTICLE [IX 


Spanish subjects, natives of the Peninsula, residing in the territory 
over which Spain by the present treaty relinquishes or cedes her sover- 
eignty, may remain in such territory or may remove therefrom, retain- 
ing in either event all their rights of property, including the right to sell 
or dispose of such property or of its proceeds; and they shall also have 


85 The peace commissioners or plenipotentiaries were as follows: 

For the United States: William R. Day, formerly Secretary of State, Cushman K. 
Davis, William P. Frye, and George Gray, Senators of the United States, and White- 
law Reid, formerly Minister Plenipotentiary of the United States to France, as 
commissioners, and John Bassett Moore, as Secretary; 

For Spain: Eugenio Montero Rios, President of the Senate, Buenaventura de 
Abarzuza, Senator, José de Garnica, Associate Justice of the Supreme Court of Jus- 
tice, Deputy to the Cortes, Wenceslao Ramirez de Villa Urrutia, Minister Plenipo- 
tentiary to Belgium, and Rafael Cerero, General of Division, as Commissioners, and 
Emilio de Ojeda, as Secretary. Senate Doc. No. 62, pp. 16-19. 

% For the protocols of the sessions of the peace commission and correspondence of 
the members thereof with their respective governments, see Senate Doc. No. 62, 
55th Cong., 3d Sess.; For. Rel. 1898, pp. 904 et seq., and Spanish Red Book, 1898, Con- 
ferencia de Paris y Tratado de Paz de 10 de Diciembre de 1898, pp. 303 et seq. 
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the right to carry on their industry, commerce and professions, being 
subject in respect thereof to such laws as are applicable to other for- 
eigners. In case they remain in the territory they may preserve their 
allegiance to the Crown of Spain by making, before a court of record, 
within a year from the date of the exchange of ratifications of this 
treaty, a declaration of their decision to preserve such allegiance; in 
default of which declaration they shall be held to have renounced it and 
to have adopted the nationality of the territory in which they may re- 


side. 
The civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 


Congress. 


ARTICLE X 
The inhabitants of the territories over which Spain relinquishes or 
cedes her sovereignty shall be secured in the free exercise of their re- 


ligion. 


There were also provisions concerning various matters more or less 
affecting Porto Rico or individuals residing or having their homes in 
the island, in respect to their persons or property, and to property 
belonging to the public domain, as well as to judicial proceedings pend- 
ing at the time of the exchange of ratification of the treaty, rights of 
property secured by copyrights and patents acquired by Spaniards in 
Porto Rico, privileges extended to Spanish scientific, literary and 
artistic works, the establishment of Spanish consular offices and treat- 
ment of the merchant vessels of each government by the other in respect 
of port charges, ete. 

By Article XVII it was likewise stipulated that this treaty should be 
ratified by the President of the United States, by and with the advice 
and consent of the Senate thereof, and by her Majesty the Queen Regent 
of Spain, which was in accordance with the constitutional provisions of 
both countries; and that the ratifications should be exchanged at Wash- 
ington within six months from the date thereof, or earlier if possible.* 

It is to be observed that by this last stipulation the negotiators, 
pursuant to Article V of the Protocol of Washington, made the opera- 


7 The English text of the treaty will be found in Compilation of Treaties in Force, 
1899, pp. 595 et seq.; also in Senate Doc. No. 62, supra, pp. 1 to 12, first part, and 
pp. 3 to 11, second part; and also in For. Rel. 1898, pp. 831-840. For the Spanish 
text see the Spanish Red Book, 1898, pp. 303-315: also Olivart, Tratados de Espana, 


XII, 461-472. 
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tion of the whole treaty to depend on the ratification and exchange of 
ratifications of said instrument at the time and place therein set forth 
and provided. So long as this was not accomplished, the status of the 
island and its inhabitants necessarily remained as before; for although 
the mere signing of the treaty had in fact an immense political signifi- 
eance and the exchange of ratifications, as a principle of international 
law, was to be considered as having a general retroactive effect, dating 
back to the time of such signing as respects the rights of the high con- 
tracting parties, the treaty itself did not become operative till the ex- 
change of ratifications, and consequently could not as yet have any 


8 It is, therefore, 


legal effect whatever upon the island or its inhabitants.° 
evident that the period of military occupation, starting with the with- 
drawal of the Spanish troops and government from Porto Rico, was not 
interrupted by the mere signature of the treaty, since it did not operate 
to alter the relations then existing between the United States and Porto 
Rico, although it did in reality make more probable than ever the forth- 
coming change originally contemplated by the Procotol of Washington.” 

But after the treaty was ratified and its ratifications were exchanged 
at the City of Washington, which was accomplished on April 11, 1899, 
the whole situation changed, since by that solemn act the treaty became 
in full force and effect and all its provisions were rendered operative by 
its mere realization. On that date, although referring back to the time 
of signing, the cession of Porto Rico by Spain to the United States 
became an accomplished reality in law as well as in fact, and consequently 
the relations between the United States and Porto Rico entered into a 
new stage,* of which we shall speak hereafter. 

For the present we shall confine our discussion of the subject to a brief 
consideration of the general nature and character of the government 

38 United States v. D’Auterive, 10 How., 609; Haver v. Yaker, 9 Wall., 32; Hall, 
International Law, 4th ed., p. 349; Butler, Treaty Making Power of the United 
States, sec. 383; Crandall, Treaties, Their Making and Enforcement, pp. 213-214. 

9 Downes v. Bidwell, 182 U. S., 244. 

“ [bid.; Dooley v. United States, supra. 

The ratification of the treaty was advised and consented to by the Senate of the 
United States on February 6, 1899, by a vote of 57 to 27, and the treaty itself was 
ratified by the President on February 7, 1899, and by Her Majesty the Queen Regent 
of Spain on March 19, 1899. Treaties in Force, 1899, p. 595; Olivart, supra, 474 
(note 1). 
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which followed the formal acquisition of Porto Rico by the United 
States. 

In the first place, it must be remembered that the government which 
was then existing in the island was founded upon the laws of war, and 
that as a strictly military government its powers were superior to all laws 
in force, and thus it could change, alter or abrogate any or all such laws 
in accordance with the peculiar military necessities that should arise. 

As one of the immediate effects of the Treaty of Paris was to put an 
end to the fictitious state of war which, in a technical sense, had endured 
in the island after the notification of the signing of the Protocol of Wash- 
ington to the commanders of the opposing forces, it would seem that the 
military rule which had been called into existence by the war became 
unjustifiable and unnecessary upon the exchange of ratifications of 
that treaty, especially so if it is taken into account that actual peace 
and order existed throughout the whole length and breadth of the island 
during all the time of the military occupation. 

It is not meant by this to suggest, however, that the government then 
subsisting in Porto Rico was to be considered as ceasing or being defunct 
from the moment that the Treaty of Paris became effective. On the 
contrary, as Congress, which upon the act of cession became the only 
power under the Constitution having authority to legislate for the newly 
acquired territory, had adjourned, after ratifying the treaty, without 
making the slightest provision for the future management or disposition 
of the island, a situation was created which, on account of its very 
anomalous features, imperatively demanded, that the same military 
régime be preserved and continued as a government de facto. Under 
the circumstances, there was no other alternative but the suppression of 
all authority, which would imply a state of lawlessness, of political dis- 
order, in a word, anarchy, and this, in the present state of the world, even 
the most cultured people could not afford to wish for or even to tolerate.*! 

As a matter of fact, this solution was nothing more than military force 
applied for the retention of the island until Congress should decide what 
disposition was to be made of it. This force carried with it authority, 
and since the commanding general in the island was without specific 
instructions to regulate his administration of civil affairs according to 

‘1 De Lima v. Bidwell, supra.; Dooley v. United States, supra. 
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any theory of the extension or denial to Porto Rico of the constitutional 
guarantees,*” which were now the only ones that could protect the in- 
habitants against the misuse or abuse of powers, or restrict or control the 
governor_in the exercise of an honest and sound judgment as to the 
advisability of changing, altering or annulling existing laws or creating 
new ones for the better protection of the civil population in their persons, 
properties and mutual relations, he proceeded to exercise the same 
functions as before, abolishing many laws and establishing others, 
among which may be mentioned, to the honor of General Davis, the 
institution in Porto Rico of that bulwark of American liberties, the writ 
of habeas corpus, and trial by jury in criminal cases. 

It is to be remarked, however, that while this government was in fact 
a mere continuation of the former, since there was no real change made 
in its organization, methods or appointments, and pro hac vice was to be 
considered as empowered to retain the direction, management and con- 
trol of public affairs, its powers extended only to the preservation of the 
established order of things until the proper and legitimate constitutional 
authority having jurisdiction of the matter, the Congress, should make 
such provision as it might consider proper and fit to the new conditions 
developed.* In a sense this government might be deemed to be an 
entirely new one. Although military in character, as the former, it was 
of a different nature from its predecessor. This new military régime was 
not international in its nature, as the reasons which prompted its estab- 
lishment were not such; it was rather a municipal affair, since its founda- 
tions were to be found, not in an international obligation, but rather in a 
constitutional necessity arising out of conditions purely internal in their 
nature, significance and scope. With the cessation of the war, the old 
government having lost its international nature, became, ipso facto, by 
virtue of the cession, a national institution, subject to all the limitations 
imposed upon its powers by the Constitution. As one of the immediate 
constitutional effects of the cession was to place the island directly under 
the exclusive legislative authority of Congress, it would seem to follow 
that, in the absence of urgent military necessity, the subsisting govern- 
ment was purely administrative in character, and had no legislative 


42 Report of the Military Governor, supra, p. 26. 
48 Raymond v. Thomas, 91 U. S., 712. 
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functions to perform either to enact new laws or to change existing ones. 
As an extension of the executive department of the central government, 
it was subordinate to the local laws in so far as they did not conflict 
with the political character, institutions and Constitution of the United 
States." 

The question as to whether or not the military governor went beyond 
his power in legislative matters would seem to be of no consequence 
whatever at this late day, especially if we take into consideration the 
fact that Congress finally, a year and a day afterwards, October 12, 1900, 
passed a law to “‘temporarily provide revenues and a civil government 
for Porto Rico, and for other purposes,” in which there was a provision 
to the effect that the laws and ordinances of the island then in force 
should continue in full force and effect, except as altered, amended or 
modified in the Act itself, or as altered or modified by military orders 
and decrees in force when the said Act should take effect, and so far as 
the same were not inconsistent or in conflict with the statutory laws of 
the United States not locally inapplicable, or the provisions thereof, until 
altered, amended or repealed by the legislative authority thereinafter 
provided for Porto Rico by Act of the Congress of the United States.” 

It would seem, as stated by General Davis in his report on civil affairs 
in Porto Rico, that the military commanders in legislating upon local 
affairs, during the whole period of military government in Porto Rico, 
correctly interpreted the wishes of the President; moreover, as may be 
collected from the law above referred to, all the military orders of a 
legislative character were approved and confirmed by Congress and 
incorporated into the laws of Porto Rico until repealed or modified by 
the local legislature. Some of these orders have been, of course, altered, 
modified or abrogated by that body, but there are still many which form 
part of those laws, which is certainly the highest tribute that could be 
paid to their wisdom, fairness and justice. 

Although the report of General Davis on civil affairs in Porto Rico 
does not seem to make any particular attempt to show how the Porto 

‘4 Chicago, Rock Island and Pacific Railway Company v. Glinn, 114 U. S., 542; 
Strother v. Lucas, 12 Pet., 410; De Lima v. Bidwell, supra; Downes v. Bidwell, 
182 U. S., 288. 

U.S. Stat. at Large, Vol. 31, p. 77. 

Report of the Military Governor, supra, p. 27. 
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Ricans contributed to the magnificent success of the government of 
Porto Rico during the whole military régime, from a careful perusal of 
that report it may be fairly collected that their contribution was not 
small or unimportant; on the contrary, their efficiency and reliability 
may be held in many cases to have been the most valuable source of help 
and assistance, not only as subordinate public servants, but as co- 
workers with the administration on account of their recognized ability 
and knowledge of local affairs, conditions and aspirations. Quite apart 
from the writer’s remarks, although founded as they are on his own pri- 
vate observation, and judging merely from the testimony of persons 
intimately connected with that government, as well as those who may 
have any real opportunity to form an honest and unprejudiced opinion 
about Porto Ricans generally, it will be found that they certainly are 
deserving of a large participation in the honor of promoting the success 
of the government, not merely for their special contribution in govern- 
mental matters, but also and more especially for their unimpeachable 
devotion to a faithful discharge of their obligations and duties, whether 
in high official positions of trust or in the plain status of mere law- 
abiding citizens. 
Pepro Cap6-RopRiGuEz. 


(To be concluded in the next number.) 
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EDITORIAL COMMENT 


THE QUOTATION FROM THE JOURNAL IN THE DECISION OF THE BRITISH 
PRIZE COURT IN THE CHICAGO MEAT PACKERS’ CASES 


In the course of the opinion of the British Prize Court in the cases of 
the Kim, the Alfred Nobel, the B. Bjornson and the Fridland, the learned 
President of the court, Sir Samuel Evans, took occasion to make the 
following statement: 

Before I conclude I will make reference to an opinion expressed towards the end 
of last year by a body of men eminent as students and expositors of International 
Law in America, in the editorial comment in the American Journal of International 


Law, to which my attention was called by the Law Officers. Amongst them I need 
only name Mr. Chandler Anderson, Mr. Robert Lansing, Mr. John Bassett Moore, 


Mr. Theodore Woolsey, and Mr. James Brown Scott. 
913 
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It is as follows: 
‘In a war in which the nation is in arms, where every able-bodied man is under 


arms and is performing military duty, and where the non-combatant population is 
organized so as to support the soldiers in the field, it seems likely that belligerents 
will be inclined to consider destination to the enemy country as sufficient, even in 
the case of conditional contraband, especially if the Government of the enemy posses- 
ses and exercises the right of confiscating or appropriating to naval or military uses 
the property of its citizens or subjects of service to the armies in the field.” 

I cite this, not of course as any authority, but of showing how these eminent Ameri- 
can jurists acknowledge that International Law must have regard to the actual cir- 
cumstances of the times, 

I have not in this judgment followed the course thus indicated by them as a likely 
and reasonable one in the present state of affairs. 1 have preferred to proceed on the 
lines of the old recognized authorities. 

The passage quoted from the JOURNAL appears in an editorial com- 
ment on Contraband of War in the January, 1915 number, page 210 
at page 212. 

According to the statement of the court, the quoted passage from the 
JOURNAL’S editorial comment was not cited as having any authority in 
the decision of the cases and was not followed in the judgment which 
was delivered, but the learned judge’s characterization of the passage 
“as showing how these eminent American jurists acknowledge that 
international law must have regard to the actual circumstances of the 
times’’ and his assumption that the course indicated was regarded by 
the editors of the JouRNAL “‘as a likely and reasonable one in the present 
state of affairs’”’ does not seem to the Editor-in-Chief of the JouRNAL, 
who was solely responsible for the contents of the comment in question, 
to be borne out by the language used and quoted. The phrase in ques- 
tion was chosen to avoid an expression of opinion of jurists of 
neutral countries and it confined itself to the belligerents, and it is 
not fairly open to be interpreted as in any sense a statement or 
acknowledgment by American jurists of what “international law must ”’ 
or ought to “have regard to.”” The United States is not a belligerent, 
and as far as the writer’s information goes, it does not expect to be. 

Nor is the language fairly susceptible of the interpretation that, 
should belligerents adopt the course referred to, their action would 
be regarded by American jurists “as a likely and reasonable one in 
the present state of affairs.” Any statement or reference, either di- 
rectly or indirectly, as to the probable attitude of the members of 
the Board of Editors of the American Journal of International Law, 
or of any other American jurists, was foreign to the intention of the 
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writer of the comment. The words quoted were intended to indicate 
and did indicate in concise form the probable attitude of the bellig- 
erents in the circumstances referred to. The language used was not 
suggested by any expressions on the subject, either oral or written, 
by any member of the Board of Editors or by other American jurists, 
but was based upon expressions contained in the notes of Great Britain 
to the United States, on the subject of neutral trade. 


THE NINTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTER- 
NATIONAL LAW 


The annual meeting of the American Society of International Law, 
which usually takes place in the last week of April, was, as announced 
in the April number of the JouRNAL, postponed by the Executive Com- 
mittee until the meeting of the Second Pan-American Scientific Congress 
in Washington, December 27, 1915 to January 8, 1916, so that the 
Society might accept the invitation of the Congress to meet in connec- 
tion with its Sub-Section on International Law. The Committee on 
the Ninth Annual Meeting of the Society has recently held a meeting 
and decided upon the arrangements which should be made for the annual 
meeting. The Committee had the choice of adopting the topics of the 
Sub-Section on International Law of the Congress as the program for 
the Society, and thus merge the two meetings into one. Inasmuch as 
the American international lawyers who have consented to speak upon 
the subjects of the program of the Sub-Section on International Law 
are all prominent members of the Society, and since it would be highly 
desirable for the Society to have as speakers at its meeting some of 
the eminent South American publicists who will attend the Congress, 
the proposition of consolidating the two meetings into one seemed en- 
tirely feasible and desirable in some respects. The plan, however, was 
open to serious objection from the point of view of the Society, which 
has not failed to hold an annual meeting regularly each year since its 
organization nearly a decade ago, and the printed proceedings of its 
annual meeting are the most important part of its remarkable and use- 
ful career. It was felt that to merge the two meetings would result in 
the loss of the identity of the Society’s meeting this year and deprive 
the Society of its customary printed proceedings, except, perhaps, in 
the form of reprints of the proceedings of the Sub-Section on Inter- 


national Law of the Congress. 
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After carefully considering both plans the Committee decided that 
the Society should have a meeting of its own with a separate program 
and different speakers, but in order to prevent a congestion of speakers 
and topics it was thought best to make the Society’s program a little 
shorter than usual and to adopt the topics of the Sub-Section on Inter- 
national Law of the Congress as a part of the program of the Society. 
This will, of course, include the printing of the addresses and discus- 
sions in the Sub-Section on International Law as a part of the proceed- 
ings of the Society. This arrangement will enable the members of the 
Society to accept the invitation of the Congress to attend and take part 
in the meeting of the Sub-Section on International Law, and the courtesy 
will be reciprocated by the Society extending an invitation to the visit- 
ing publicists to attend and participate in its meeting. 

The program of the Sub-Section on International Law of the Scientific 
Congress, which has been made a part of the program of the meeting of 
the Society, is as follows: 

I. The relation of international law to national law in American countries 

II. The study of international law in American countries and the means by which 
it may be made more effective. 

III. How can the people of the American countries best be impressed with the 
duties and responsibilities of the state in international law? 

IV. Are there specific American problems of international law? 

V. The attitude of American countries toward international arbitration and the 
peaceful settlement of international disputes. 

VI. Should international law be codified? And if so, should it be done through 
governmental agencies or by private scientific societies? 

It has been frequently suggested that the Society should give a larger 
consideration to questions of international law which are of especial in- 
terest in the American countries, but the committees in charge of the an- 
nual arrangements have not heretofore adopted a continuous plan for 
covering a certain field of international law and have preferred to select 
subjects which each year seem likely to be most interesting and useful 
for discussion at that particular time. Very often subjects of especial 
interest to American countries have been chosen. The program of the 
Sub-Section on International Law of the Pan-American Scientific Con- 
gress deals primarily, as would naturally be expected, with topics of inter- 
national law from an American point of view, and the incorporation of 
these topics into the program of the Society will, no doubt, be pleasing 
to those members who take a special interest in Latin-American affairs 


and problems. 
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There is also a feeling among the members that the Society should not 
confine its work to certain branches of international law to the exclusion 
of other branches, that international law is or should be of general appli- 
cation the world over, that whatever affects one nation will affect the 
others and that it would not be good policy for the Society to create 
or encourage, even inadvertently or unconsciously, the feeling that 
certain branches of international law are especially applicable to certain 
localities and that, therefore, subjects of equa! interest to the science in 
general should form a permanent part of the Society’s programs. 

The European War has raised a number of questions of fundamental 
importance wherever nations recognize international law as having any 
application in their relations with other states. A meeting of the Society 
at this time, which would ignore the discussion of these questions, would, 
it is believed, consciously overlook one of the chief objects of the So- 
ciety. The most important of these questions have accordingly been 
included in the following program which has been adopted by the Com- 
mittee for discussion by the members of the Society and which, taken 
in connection with the topics of the Sub-Section on International Law of 
the Congress, forms the completed program of the Ninth Annual Meet- 
ing of the American Society of International Law: 

1. Opening address of the President. 

2. The duties and obligations of neutral governments, parties to the Hague con- 
ventions, in case of actual or threatened violations by belligerents of the stipulations 
of the said conventions. 

3. What means should be provided and procedure adopted for authoritatively 
determining whether the Hague conventions or other general international agree- 
ments, or the rules of international law, have been violated? In case of violations, 
what should be the nature of the remedy and how should it be enforced? 

1. What modifications, if any, should be made in the law and practice as now ap- 
plied by the principal maritime nations concerning the following subjects of inter- 
national naval law, in order, under the conditions of the modern interdependence of 
nations, adequately to safeguard the interests of both neutrals and _ belligerents: 

a) Contraband, (b) Blockade, (¢) Continuous Voyage, (d) Visit and Search? 

5. Is a uniform law of neutrality for all nations desirable or practicable? If so, 
what are the principles upon which such a law should be based, and what generally 
should be its provisions? 

6. How can the American Society of International Law best co-operate with similar 
societies in the other American Republics in promoting their common objects? 


It will be observed that the sixth question of this program contemplates 
co-operation between the American Society of International Law and 
similar societies in other American Republics in promoting their common 
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objects. The purpose of the American Society of International Law is 
not merely to consider questions of international law and to enable its 
members to express their views regarding them, but, as stated in the 
constitution of the Society, ‘‘to foster the study of international law and 
promote the establishment of international relations on the basis of law 
and justice.”” This statement of the object of our Society would, it is 
believed, be equally descriptive of the aims and purposes of any society 
of international law wherever founded. The founders of the American 
Society, however, felt that to accomplish its purpose they should look 
forward to co-operation with similar societies in other countries, as inter- 
national opinion can best be created by agencies and forces acting within 
the different countries. Therefore, in drafting the constitution, it was 
expressly stated that ‘‘for this, purpose [the establishment of inter- 
national relations on the basis of law and justice] it will co-operate 
with other societies in this and other countries having the same object.” 

Our readers have been hitherto informed in these columns ! concerning 
the progress made in the formation of national societies of international 
law in each of the American Republics to be affiliated with the larger 
body to be known as the American Institute of International Law, 
composed of five members recommended by each of the national soci- 
eties.2 At the date of the present writing, national societies of inter- 
national law have been founded in seventeen American Republics in 
addition to the United States, and in the remaining countries such 
societies are in process of formation. It is hoped that before the meeting 
of the Second Pan-American Scientific Congress the announcement will 
have been made that national societies have been formed in every Amer- 
ican country. At the last meeting of the American Society of Interna- 
tional Law, the Society voted to affiliate with the American Institute 
of International Law and authorized the President to take the necessary 
steps.* This action has been taken and the American Society of Inter- 
national Law is now in a position to co-operate directly with the societies 
of international law formed in the countries of the American continent 
or indirectly through the American Institute. It is hoped that the dis- 
cussion on question 6 will bring out suggestions for practicable and use- 
ful co-operative effort. 

1 Vol. 6 (1912), p. 949; Vol. 7 (1913), p. 163. 

2 This Institute is the subject of a separate comment in this number of the JocRNAL, 


§ Proceedings, 1914, p. 231. 


p. 923 
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The meeting of the Society will be held at the Shoreham Hotel, 
Washington, and December 28-30 are the dates tentatively agreed upon, 
pending a definite announcement of arrangements by the Sub-Section 
on International Law of the Pan-American Scientific Congress. As 
isual, a detailed program will shortly be printed and sent to each member 
of the Society, giving the dates of the different addresses and discussions. 
Che meeting will close with the customary banquet, with the President 


the Society as toastmaster. 


THE PAN-AMERICAN SCIENTIFIC CONGRESS 


The Virst Pan-American Scientific Congress sat at Santiago, Chile, 
from December 25, 1908, to January 5, 1909, and was the first scientific 
congress in which representatives from all of the American Republics 
were present. Three Latin-American Congresses had met—namely, at 
Buenos Aires in 1898, at Montevideo in 1901, and at Rio de Janeiro in 
1905. Exclusively Latin-American Congresses showed that at least the 
scientists of the Latin-American world were willing to come together, 
and their success apparently suggested the possibility of an All-American 
Congress, which should include representatives from the United States. 
An invitation was extended to the United States and accepted. The 
various institutions of learning sent representatives, good feeling pre- 
vailed, and the desire was expressed on all hands to have the next meet- 
ing in the United States. The Congress unanimously voted in favor of 
holding the meeting here, the United States accepted the invitation, 
and the Second Pan-American Scientific Congress will meet in the last 
days of the current year and in the opening week of 1916 at Washington 
under the auspices of the Government of the United States. 

A congress of this kind has a very large program, as the aim and pur- 
pose is to bring together leaders of thought, scholars, and publicists of 
all the American countries, and to have subjects included in the program 
of a general interest to all the American countries, in which American 
scientists are interested, and in the discussion of which they will partici- 
pate. The First Congress was divided into nine sections, in one of which 
the subject of international law received a great deal of attention. The 
point of greatest interest was that raised by Sefior Alejandro Alvarez of 
Chile as to whether there can be said to exist a special American inter- 
national law. Sefior Alvarez presented a paper on this subject, as did 
also Professor Sa Vianna of Brazil. As the result of very great discussion 
the Congress adopted the following resolution: 
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The First Pan-American Seientific Congress recognizes that in the New World 
there exist problems sui generis and of a character completely American; and that 
the states of this hemisphere have regulated by means of more or less general treaties, 
tters which interest only themselves or which, though of a universal interest, have 
yet not been incorporated in a world-wide convention. In this last case there have 
been incorporated in international law principles of American origin. The sum of 
these materials constitutes what may be called American problems and situations 


ma 


in international law. The Congress recommends to all states of this continent that 
their faculties of jurisprudence and the social sciences, there shall be given special 


ention to the study of this subject. 


As pointed out in an editorial comment in the JouRNAL for April, 
1909, the mover of this resolution, Semor Alvarez, ‘‘did not desire to 
propose the establishment of a separate system of international law, but 
intended merely to point out the fact that on account of the diversity of 
origin of political institutions, of historical development, and of natural 
conditions, there exist on the American continent a series of special and 
characteristic problems which require special attention, and which can- 
not be solved by a merely imitative study of the established principles of 
European international law. As in certain matters, America has led the 
way in the past, so also, in the future, it is desirable that her countries 
should have a definite American policy in international law naturally 
flowing out of the special conditions of their political and economic life.’ 

The main purpose of the Second Pan-American Scientific Congress, 
according to an official statement issued by the Secretary General the 
Honorable John Barrett, ‘‘ will be to increase the exchange of knowledge 
and bring about a better understanding of the ways in which the several 
Republics can work to the advancement of science, the increase of cul- 
ture, and the promotion of trade, commerce, and mutual helpfulness.” 
It is stated that the Latin-American countries will avail themselves 
generously of this opportunity for Pan-American solidarity of action in 
intellectual interests, that each country has been requested to select its 
most eminent writers to prepare papers and that the most distinguished 
men of affairs and education have been invited to write upon or discuss 
the subjects described in the preliminary program, a copy of which was 
sent to each member of the American Society of International Law last 
spring. The United States Government has asked our foremost scien- 
tists, leading societies and educational institutions to co-operate in every 
way possible in order to insure the success of the congress. 


1Volj. 3. p 429. 
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The program of the Congress has been divided into nine main sections, 
and each section is sub-divided into sub-sections. There are 45 sub- 
sections, each with a special committee and program. The official 


announcement states that 


Section VI on International Law, Public Law, and Jurisprudence will doubtless be 
one of the most important sections of the Congress. The subjects to be discussed 
in this section have always taken a prominent place in Pan-American conferences, 
owing to the long-established and well-known investigating interest of eminent 
publicists in the Latin-American countries. The Chairman of this section is Mr. 


James Brown Scott. 


The topics for discussion in the Sub-Section on International Law, of 
which Mr. Charles Noble Gregory is Chairman, have been given in the 
preceding comment in connection with the program of the Ninth Annual 
Meeting of the Society. It will be noted that the question of American 
problems of International Law figures in the program of the Second as 
it did in the program of the First Pan-American Scientific Congress. 

The other two sub-sections of Section VI, namely, the sub-sections on 
Public Law and Jurisprudence, contain topics for discussion which will 
doubtless interest not a few members of the Society. 

The topics for discussion in the Sub-Section on Public Law, of which 
the Honorable Simeon E. Baldwin is Chairman, are: 


1. The preferable definition of public law. 

2. The relations of public law to international private law. 

3. Publie law as affecting legal procedure, in civil causes. 

4. Criminal law and procedure, with special reference to the scope and limits of 
jury trials and the several theories for the punishment of criminals, and differences 
between the criminal procedure of States following the civil law, and those following 
the common law. 

5. The effect on American public law of our written constitutions, 

A. In their bearing on the sovereignty of the State. 
B. Constitutional provisions making treaties law. 

6. Presidential and parliamentary government on the American continent 
topic is suggested particularly to open discussion as to the means for preventing any 
lack of due co-operation between these two branches, including the admission of 


This 


cabinet ministers to a voice in debate. 
7. Is there an American public law that can be differentiated from that of other 
continents? 
A. The work of previous Pan-American Congresses will be considered. 
8. The historical evolution of public law. 
9. The permanent elements of public law. 
10. The invocation of public law as a rule in war. 


| 
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The topics for discussion in the Sub-Section on Jurisprudence, of 


which Mr. Eugene Wambaugh is Chairman, are: 


1. A comparison of the substantive private law of two or more Latin-American 
countries. 

2. A comparison of the substantive private law of a Latin-American country with 
that of one of the United States. 

3. To what extent do Latin-American countries and the United States differ in 
giving weight to judicial decisions as binding precedents? 
Recent law reforms in any one of the American countries. 
The extra-territorial effect of statutes. 
6. To what extent is it desirable and practicable to have uniformity of law through- 


4, 
5. 


out the Americas? 
7. How may lawyers of one country be most easily and effectively made acquainted 
with the laws of another country? 


The deliberations of the Congress will be based according to the 
subject-matter to be discussed in the various sub-sections. In addition 
to the general sessions of the Congress, there will be joint sessions be- 
tween the different sections and sub-sections. Several of the leading 
associations of the United States, concerned with the investigation of 
subjects.of pertinent interest to some of the sections of the Congress, 
have received and accepted invitations to meet in Washington at the 
same time and to hold one or more joint sessions with a section or sub- 
section of corresponding interest. As stated in the preceding comment, 
the American Society of International Law will meet in connection 
with the Sub-Section on International Law of Section 6 and the partici- 
pants in this sub-section will be invited to attend and take part in the 
meeting of the Society, so that for all practicable purposes the meeting 
of the Sub-Section and of the Society will be a joint meeting. The 
official announcement concerning membership in the Congress reads as 
follows: 


The following persons will be members of the Congress: 

The official delegates of the countries represented. 

The representatives of the universities, institutes, societies, and scientific bodies 
of the countries represented. 

Such persons in the countries participating in the Congress as may be invited by 
the Executive Committee, with the approval of the countries represented. 

All writers of papers. 

All members of the Congress shall be entitled to attend its sessions, to take part in 
the debates and to receive a copy of such publications as the Executive Committee 
may issue. There will be no membership fee of any character. 
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Headquarters for the Congress have been established in the Pan- 
American Union, Washington, D. C., and the Shoreham Hotel has been 
designated as the headquarters for Section VI in which the members of 
the American Society of International Law are particularly interested. 


THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 


The origin and preliminary steps toward the formation of the Amer- 
ican Institute of International Law, which was founded October 12, 
1912, are given in detail in the editorial comments of the JouRNAL 
for October, 1912, p. 949 and January, 1913, p. 163. Briefly stated, 
for the last four years a movement has been on foot to found a na- 
tional society of international law in every American Republic, making 
in all twenty-one national societies, which will affiliate with an American 
Institute of International Law, to be composed of five members recom- 
mended by each of the national societies, making in all 105 members of 
the Institute. The local societies are the national element; the American 
Institute is the international element. The two, as becomes American 
institutions, are federated one with the other, and the principle of local 
government and of election obtains. The members of the American 
Institute are not to be indiscriminately chosen, but recommended by 
the national bodies from among their membership. Every member of a 
national society may, upon complying with the constitution and by- 
laws of the American Institute, be an associate member and take part 
in all the proceedings of the Institute of a scientific character. It is 
hoped that each national society will be a center for the study and the 
popularization of the principles of international law within the particu- 
lar country, whereas the Institute will give direction to the work of the 
local societies and will consider the topics selected for its study and 
investigate from the broad, international standpoint that must neces- 
sarily be the case when an equal number of publicists of each of the 
countries come together to discuss questions of an interest to all. 

The organizers of the American Institute are now happy to announce 
through the columns of the JouRNAL that a national society of interna- 
tional law has been formed in each of the following American Republics: 
Argentine Republic, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, 
Dominican Republic, Ecuador, Guatemala, Honduras, Mexico, Nica- 
ragua, Panama, Paraguay, Peru, Uruguay, Venezuela in addition to the 
United States. That is to say, national societies exist in nineteen of the 
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twenty-one American Republics. Steps have been taken by the charter 
members of the American Institute and interested publicists to form na- 
tional societies in the remaining three countries, namely, Ecuador, Haiti, 
and Salvador, and it is believed that these societies will be established in 
each of the countries within the next few weeks. It is planned to hold 
the first session of the Institute in Washington in connection with and 
to formally inaugurate it under the auspices of the Second Pan-American 
Scientific Congress; and it is confidently hoped that representatives 
will be present from a society of international law in every American 
Republic. 

The formation of a society of international law in each of the American 
Republics, affiliated with the American Institute of International Law, 
composed of their chosen representatives, is no common event, if it be 
borne in mind that these countries lack but two of a majority of the 
states represented in the Second Hague Peace Conference in 1907. The 
hope of the members of the national societies and of the American 
Institute is that international law will be studied and popularized in 
each country, that by means of the American Institute the position of 
American publicists will be made known to the world at large; and that 
by the co-operation of the national societies and of the Institute inter- 
national law will be developed in such a way as to meet the needs of the 
society of nations. Such co-operation is expressly provided for in the 
Constitution of the American Society of International Law, which states 
that in order “‘to foster the study of international law and promote 
the establishment of international relations on the basis of law and jus- 
tice * * * it will co-operate with other societies in this and other 
countries having the same object.”? In conformity with this constitu- 
tional provision, the Society voted at its last meeting ' to affiliate with 
the American Institute and it will discuss at its forthcoming meeting 
how it can best co-operate with the societies of international law, in the 
other American Republics in promoting their common objects 


THE ATTITUDE OF JOURNALS OF INTERNATIONAL LAW IN TIME OF WAR 


| 


A comment in the last number of the JoURNAL stated the attitude that 
a journal of international law in a neutral country should observe toward 
belligerents.? A recent letter to the Berliner Tageblatt of September 24, 


\pril 25, 1914, Proceedings, pp. 231-232 
July, 1915, pp. 709-710. 
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1915, by a distinguished German publicist, shows the attitude that a 
journal of international law, published in a belligerent country, should 
observe towards enemies and questions affecting his country. 

It is comparatively easy for neutrals, withdrawn from the theatre of 
the great European War and suffering little or none of its hardships, to 
advise scientists of the belligerent countries to observe that calm and 
moderation which are supposed to be essential, and are really so, 
in the discussion of scientific questions. Men may act with machine- 
like precision, but they are not machines. Scientists are things of 
flesh and blood, and they advocate the cause of their country with 
passionate earnestness and judge questions concerning their country’s 
enemies with feeling and prejudice. Detachment in questions affecting 
one’s country is always difficult; objectivity, to use a German term, 
from a publicist whose country is at war, is hardly to be counted upon. 

A remarkable example of the international mind, to use Dr. Butler’s 
happy phrase, is furnished by Dr. Wehberg’s letter, which the JouRNAL 
reproduces in translated form, not to criticise the German publicists who 
do not share Dr. Wehberg’s views, but to commend the manly stand 
which Dr. Wehberg took when it was distressing and difficult to be manly 


in public: 
My Withdrawal from the “ Zeitschrift fiir Vélkerrecht” } 


We have received the following communication, with a request for its publication: 

teports concerning a letter sent by me in November 1914 to Privy-Councilor 
Kohler, in which I informed him of my withdrawal from the editorial forces of the 
Zeitschrift fiir Vélkerrecht, have recently appeared in the columns of the press. This 
letter, in the course of which I briefly discussed the violation of Belgian neutrality, 
may not have been correctly understood by the public at large, for the reason that 
my discussion of that question was reprinted in extracts only. I believe therefore 
that in these columns I may give the weightier reasons that at the time prompted me 
to resign my position as associate editor of the Zeitschrift fiir Vélkerrecht. 

After the outbreak of the war, the German science of international law was con- 
fronted by the all important question as to the attitude it should assume toward the 
events of the times. In so far as I was personally concerned, I had no doubt what- 
ever that the science as such should not allow itself to be carried away by the passions 
of the moment, but on the contrary, that it should strive to treat scientific questions 
from the point of view of practicality and justice. A publication dealing with inter- 
national law could have chosen not to consider actual problems; but in uncertain 
questions of law it was not entitled deliberately to suppress an opposite judgment. 
For these reasons it would certainly have been best to withhold discussion of actual 
problems, and to postpone such discussion until times of greater tranquillity of mind. 


‘From the Berliner Tageblatt, September 24, 1915. 
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Privy-Councilor Kohler desired, however, to turn our publication into a bill of in- 
dictment against the other nations. This seemed to me all the more unfortunate be- 
cause we were still under the influence of the great events and peculiarly interested 
in the world drama. I felt absolutely certain that in a publication dedicated to the 
promotion of science, we could not sit in judgment upon other nations; that we should 
leave it to times of lesser stress before passing final judgment. Particularly at a 
time when the passions of the moment and the hatred of nations had risen to the sur- 
face, I felt that the Zeitschrift fiir Vélkerrecht should have remained faithful to its 
high mission. As a farseeing representative of the practical side of life and of justice, 
it should have proved a source of fresh glory to German science. 

Kohler, however, did not only mean to turn a scientific periodical into an organ 
of defence and enlightenment; intended thenceforth to give expression to views in 
the publication that would have proved dangerous for the future of international 
law. First, in letters addressed to me, then in articles appearing in the daily press, 
and lastly and most emphatically, in the first pages of the present year’s issue of 
the Zeitschrift fiir Vélkerrecht he advocated certain ideas that would ultimately have 
led to the denial of international law as a whole. He says, for instance, that an in- 
ternational treaty based upon international law could no longer exist, because our 
opponents are liars and cheats, and that all of the Hague Peace Conferences are only 
so many soap bubbles. In his publication he calls the French people a “nation of 
bragging jugglers”; the English people he calls a ‘‘perfidious company of peddlers” 
and the Italians, of whom he said toward the end of 1914 that no one could love 
them better than he himself did, he refers to in the same terms. Each of us must 
be his own judge as to whether he is to deliver himself of such judgments; but the 
expression of such views has no place in a scientific publication, and especially not in a 
publication whose highest mission it is to further the cause of international law. 

If all that Kohler has said were true, he should have gone to the limit and drawn 
the conclusion that an international law is no longer possible and that a review of 
international law has no longer any right to exist. If, however, he issues a review of 
international law, he must in that case take preliminary measures in this review for 
the purpose of effecting an understanding with other nations with reference to ques- 
tions upon which different points of view may be entertained. Such a review must 
not hold up neutral nations to public scorn, and thus offending them, claim the right 
to assert that outside of the German science of international law there is no other 
such science in the true sense. Kohler expresses this last idea with even greater 
emphasis when he flatly denies to the other nations the capacity of systematic, 
juridical thinking. 

As associate-editor of the Zeitschrift fiir Vélkerrecht, it seemed to me my unreserved 
duty to take issue with Kohler’s conception regarding the nature of a scientific review. 
No one of us could ever have denied the worth of German science and of its ob- 
jectivity; and for this very reason we should have taken care that ideas, to the effect, 
for instance, that the German science of international law was giving evidence of jin- 
goistic tendencies, should never have gained currency in neutral countries. 

We should have overcome our excitement, and have thought of the ever immut- 
ible and eternal tasks of all true science. My letter to Kohler resulted from these 
considerations. Already in the month of October, I felt inclined to notify Kohler of 
my withdrawal from the review; but deep attachment to the Review which had be- 
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come so dear to me, and furthermore, as I was not quite certain that after all con- 
ditions might change and my withdrawal be prevented, I postponed for more than 
one month my sending the letter to him. It can therefore not be said that it was 
written in great hurry. 

Whoever is well acquainted with scientific research and the peculiar essence of 
international law, will no doubt comprehend my view point and respect it. In the 
great crisis by which all mankind was confronted through the outbreak of the war, 
it beeame the sacred duty of all learned men, at least within the field of science, to 
pay just and impartial tribute even to other nations, and to uphold faith in a better 
future for humanity. [Signed] Dk. HANS WeHBERG. 


THE SALE OF MUNITIONS OF WAR 


It is the right of neutral merchants, recognized by the practice of 
nations and incorporated in treaties and conventions, to manufacture 
articles technically called contraband, to sell to all belligerents who may 
wish to buy, and to export the articles of contraband to belligerent or 
neutral destination, subject to the right of belligerents to intercept the 
contraband articles destined to their enemies. 

The Central European Powers, while admitting this, have contended 
that a neutral nation is not only authorized but required to forbid the 
exportation of contraband to their enemies, when (1) the manufacture 
of contraband during peace has become so great during war as to amount 
to the creation of a new industry; (2) when articles of contraband are 
exported exclusively, or almost so, to one of the belligerents, to the 
exclusion of other belligerents, although this may be due to the inability 
of a belligerent complaining thereof to convoy, directly or indirectly, 
the articles of contraband to its territory because of the superiority of 
its enemy; and (3) that it is the duty of a neutral country either to forbid 
the trade in contraband or to see to it that equity is done to the belliger- 
ents by an equal supply of the contraband to each belligerent.! 


1. When the manufacture of contraband during peace has become so great 
during war as to amount to the creation of a new industry 


The question is not whether a new industry is being created in the 
United States, but whether the citizens of the United States are entitled 


| The text of the communications on these points may be found in the Special Sup- 
plement to the July JourNnat, as follows: Memorandum from the German Ambas- 
sador, Dec. 15, 1914, p. 216; memorandum from the German Ambassador, April 4, 
1915, p. 125; note of the Austro-Hungarian Minister for Foreign Affairs, June 29, 


1915, p. 146. 
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to manufacture the articles forming the industry. If American citizens 
have the right to manufacture arms and ammunition and to sell and 
export them to belligerents, it would seem that their right does not be- 
come a wrong merely because they exercise the right. For this and other 
reasons it seems to be clear that the Central European Powers have 
clearly no right to object to the manufacture of arms and munitions in 
the United States, for an independent nation may allow its citizens or 
subjects to make or manufacture any kind of articles within its juris- 
diction; but a foreign nation may see to it that these articles, manufac- 
tured in the United States, are not used in such a way as to injure it. 
This is a right recognized by international law, and by virtue of which 
the foreign nation, when a belligerent, may intercept those articles 
destined to its enemy. It is not the duty of the neutral nation to pre- 
vent its citizens or subjects from manufacturing the articles, as until 
these articles have left its jurisdiction, and are on the way to the enemy 
of the belligerent, it can not be said that they will injure the belligerent. 
When it becomes apparent that an injury may result, the belligerent is 
allowed to protect itself by the capture and confiscation of the articles 
destined to the enemy, and for that purpose may visit and search all 
neutral vessels suspected of carrying articles of contraband to the enemy. 
If the belligerent is driven from the seas, and is thus unable to exercise 
the right of visit and search, and to capture and confiscate the cargoes, 
that is the misfortune of the belligerent which it must bear, and which 
cannot be shifted by the belligerent upon the neutral. If a would-be 
purchaser has lost his money he cannot purchase, and the owner is 
not to be blamed if he sell to a purchaser having the money to 
pay. 

Although this point seems too clear for argument, an authority may 
nevertheless be cited as peculiarly in point, because the exact question 
of number was involved, and the decision was against this contention, 
advanced by the British Government in the case of the Ariel (II Roscoe’s 
Prize Cases, 600, 615; 11 Moore P. C. 119), decided in 1867 by the high- 
est court of appeal. In the course of his judgment, Mr. Justice Patteson 


said: 


Their lordships are unable to see why, if the transfer of one ship was legal under 
the circumstances which have here occurred, if it had stood alone, such transfer 
should be rendered illegal because six other ships were purchased, under similar 
circumstances, at the same time; unless, indeed, as affording ground to believe that 
all the purchases were fraudulent and collusive. 
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The right or wrong of the transaction does not depend upon the pur- 
chaser. The right to make and to sell is one thing, the ability to pay or 
to maintain possession of the article bought is quite a different thing. 


?, When articles of contraband are exported exclusively, or almost so, to one 
of the belligerents, to the exclusion of other belligerents, although this may 

be due to the inability of a belligerent complaining thereof to convoy, di- 

rectly or indirectly, the articles of contraband to its territory because of 

the superiority of its enemy 

If, as a matter of fact, American markets were closed to Germany 
while open to its enemies, there would be good reason to complain of 
unneutral conduct; but such is not the case, and, to paraphrase the 
German statement in the memorandum transmitted by Ambassador 
sernstorff on April 4, 1915, the American willingness to supply Germany 
if Germany were in a position to buy does not alter the case. The truth 
of the matter is that, both as individuals and as nations, we resent as 
belligerents what we ourselves have done as neutrals, and the conduct 
of nations as neutrals is often inconsistent with their claims as belliger- 
ents. 

France does not object to the sale of munitions to its Allies, because 
it is a beneficiary. However, during the French Revolution, when 
France was at war with Great Britain, and the latter Power was drawing 
its supplies from the United States, “‘It was,” to quote Chancellor Kent, 
“contended, on the part of the French nation, in 1796, that neutral 
governments were bound to restrain their subjects from selling or ex- 
porting articles contraband of war to the belligerent Powers. But it 
was successfully shown, on the part of the United States, that neutrals 
may lawfully sell, at home, to a belligerent purchaser, or carry, them- 
selves, to the belligerent Powers, contraband articles subject to the right 
of seizure, in transitu.” 

During the Franco-Prussian War, Germany regarded the sale of 
munitions of war to France by citizens of the United States as a very 
unfriendly act, whereas Prussia considered it proper to supply Russia 
with arms and ammunition during the Crimean War, when Russia and 
Great Britain were enemies, and to supply Great Britain with arms and 
ammunition to be used to crush the Boers, when the gallant burghers 
were being conquered by Great Britain. 


2 Kent’s Commentaries, 12th ed., 1896, pp. 142-143. 
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In regard to the sale of arms and munitions during the Franco-Prus- 
sian War, it seems desirable to quote a portion of a letter from Goldwin 
Smith, an ardent Prussian sympathizer, to his friend, Max Miiller, then 
Professor at the University of Oxford, as it is a statement of American 
law and practice by a distinguished foreigner, who cannot therefore be 
taxed with self-interest: 

You asked in your last letter how it was that the Americans were permitting the 
exportation of arms to France, and whether there has been any change of feeling here. 
I believe, none. * * * It is simply the American view of international law, and, 
I venture to think, the right view.’ 


This is, however, a general principle and a general reply. It does not 
meet the situation claimed by Germany to exist, namely, that although 
American merchants are willing to sell to the Central European Powers, 
as a matter of fact sales are not made to those Powers, and hence it is 
unneutral to sell to their enemies. Germany had no such compunction, 
and allowed its subjects to turn a penny when Great Britain needed 
arms and ammunition from Germany to crush the Boer Republics. The 
Boers had no vessels upon the high seas, and had no sea-ports to which 
arms and ammunition could be carried in neutral bottoms. It did not 
then occur to Germany that it was unneutral for German subjects to 
sell arms and ammunition to one belligerent who could purchase, take 
possession and use the arms and ammunition against the other belliger- 
ent which was wholly shut off from the sea. No doubt German subjects 
were willing to supply the Boers, if the Boers had been able to purchase 
the arms and ammunition of which they were sorely in need. The sale 
to Great Britain was not regarded then as unneutral, and what was not 
unneutral then is not unneutral now. 

The German memorandum of April 4, 1915, however, asserts that 
“the situation in the present war differs from that of any previous war,” 
and that ‘‘therefore any reference to arms furnished by Germany in 
former wars is not justified, for then it was not a question whether war 
material should be supplied to the belligerents, but who should supply 
it in competition with other nations.” This seems to admit that war 
material could be supplied to the belligerents, which admission is appar- 
ently destructive of the German case, for if all nations have the right to 
supply, it necessarily follows that any one nation has the right to supply 
arms and ammunition; and if, for one reason or another, some neutral 


* Goldwin Smith’s Correspondence, edited by Arnold Haultain, 1913, p. 35. 
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nations do not care to avail themselves of this right, this fact cannot 
deprive other neutral nations of the right to avail themselves of the right. 
(‘ompetition may indeed be the life of trade, but if some of the competi- 
tors went out of business that would be no reason why one firm should 
refrain from supplying the demand. 

It has not hitherto been maintained that the existence of competition 
is a test of the legality of trade, in the sense that the trade is illegal 
if the competitors renounce competition. The right of citizens of the 
United States to make and to export arms and ammunition does not 
depend upon the making and exportation of arms and ammunition by 
other neutral countries. It is the right of the citizens of the United 
States so to do, because it is the right of the citizens and subjects of any 
neutral country to make and export arms and munitions. The renuncia- 
tion of this right by all neutrals except the United States would not 
affect American citizens, because the right which they possessed can 
only be renounced by them or their government for them, and this 
right has not been renounced by one or the other. 


3. That it is the duty of a neutral country either to forbid the trade in contra- 
band or to see to it that equity is done to the belligerents by an equal supply 
of the contraband to each belligerent 


The Austro-Hungarian note of June 29, 1915, insists that a neutral 
should ‘maintain an attitude of strict parity with respect to both 
belligerent parties,’ and as the Central European Powers are not in a 
position to purchase arms and munitions from the citizens of the United 
States, that they may not sell to their enemies. 

International law as heretofore understood lends no support to this 
contention. Indeed, the consensus of opinion, as expressed at the 
Second Hague Peace Conference in 1907, which opinion was shared by 
Germany and Austria-Hungary when neutral, negatives the contention 
now advanced by these two countries when belligerent. Convention 
No. V, respecting the rights and duties of neutral Powers and persons 
in case of war on land, states in Article 7: 

A neutral Power is not called upon to prevent the export or transport, on behalf 


of one or other of the belligerents, of arms, munitions of war, or, in general, of any- 
thing which can be of use to an army or a fleet. 


Convention No. XIII, concerning the rights and duties of neutral 
Powers in naval war, says in Article 7: 
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A neutral Power is not bound to prevent the export or transit, for the use of either 
belligerent, of arms, ammunition, or, in general, of anything which could be of use 


to an army or fleet. 


It will be observed that these two articles are identical, and that there- 
fore the obligations of neutrals, by land or by sea, is one and the same, 
namely, that they are not obliged to stop trade in contraband, whether 
that trade be by land or by water. 

It cannot be urged in this connection that neutral rights or duties are 
modified in so far as neutrals are concerned, because of the fact that all 
the belligerents are not contracting parties, for the two-fold reason, that 
Article 7 of each of these conventions is declaratory, not amendatory, of 
international law, and would therefore subsist if the conventions were 
abrogated; and that the provisions of these conventions, fixing the rights 
and duties of neutrals in time of war, cannot be injuriously affected by 
the failure of belligerents to observe some of the conventions. 

The Austro-Hungarian Government is apparently embarrassed by 
the preamble to Convention No. XIII, which says that ‘‘these rules 
[laid down in the convention] should not, in principle, be altered, in the 
course of the war, by a neutral Power, except in a case where experience 
has shown the necessity for such change for the protection of the rights 
of that Power.’”’ In a previous paragraph of the preamble it is stated 
that ‘‘even if it is not possible at present to concert measures applicable 
to all circumstances which may in practice occur, it is nevertheless un- 
deniably advantageous to frame, as far as possible, rules of general 
application to meet the case where war has unfortunately broken out.” 
This is what the Conference endeavored to do—to agree upon rules 
fixing the rights and duties of neutrals, which are not to be changed or 
modified in ‘‘the case where war has unfortunately broken out,’ unless 
experience shows a change to be necessary “for the protection of the 
rights of a neutral.” 

It is difficult to see how a belligerent gets any comfort from this pre- 
amble, but the Austro-Hungarian note of June 29, 1915, attempts to 
construe this as justifying, indeed requiring, a neutral to change the 
rules laid down in Article 7 for the benefit of the belligerent, not for the 
benefit of the neutral. Secretary Lansing, in his reply of August 12, 
1915, thus squarely met and disposed of the contention, saying: 


Manifestly the only ground to change the rules laid down by the Convention, one 
of which, it should be noted, explicitly declares that a neutral is not bound to prohibit 
the exportation of contraband of war, is the necessity of a neutral power to do so in 
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order to protect his own rights. The right and duty to determine when this necessity 
exists rests with the neutral, not with a belligerent. It is discretionary, not manda- 


tory. If a neutral power does not avail itself of the right, a belligerent is not privi- 
leged to complain, for in doing so it would be in the position of declaring to the neutral 
Power what is necessary to protect that Power’s own rights. The Imperial and 


toyal Government can not but perceive that a complaint of this nature would invite 


just rebuke. 


The attempt to prescribe equality or parity of treatment and to justify 
it by the preamble to Convention XIII has not met with success, and it 
did not deserve to succeed, because it would be an unneutral act for a 
neutral government to change the law of neutrality during a war so as 
to affect the rights secured or denied to belligerents by international 
law, as evidenced by the practice of nations or by international treaties 
and conventions. 

Now, reduced to its essence, the claim of the Central European Powers 
is that citizens of the United States should not sell contraband to the 
Allied Powers, because the Allies have command of the seas, and ship- 
ments of arms and munitions destined to Germany or Austria-Hungary 
would likely be captured by enemy cruisers. 

Secretary Lansing’s reply of August 12, 1915,* discusses this point in 


the following measured language: 


To this assertion of an obligation to change or modify the rules of international 
usage on account of special conditions the Government of the United States can not 
aceede. The recognition of an obligation of this sort, unknown to the international 
practice of the past, would impose upon every neutral nation a duty to sit in judg- 
ment on the progress of a war and to restrict its commercial intercourse with a bellig- 
erent whose naval successes prevented the neutral from trade with the enemy. The 
contention of the Imperial and Royal Government appears to be that the advan- 
tages gained to a belligerent by its superiority on the sea should be equalized by the 
neutral powers by the establishment of a system of nonintercourse with the victor. 
The Imperial and Royal Government confines its comments to arms and ammunition, 
but if the principle for which it contends is sound, it should apply with equal force 
to all articles of contraband. A belligerent controlling the high seas might possess 
an ample supply of arms and ammunition, but be in want of food and clothing. On 
the novel principle that equalization is a neutral duty, neutral nations would be 
obligated to place an embargo on such articles because one of the belligerents could 


not obtain them through commercial intercourse. 

sut if this principle, so strongly urged by the Imperial and Royal Government, 
should be admitted to obtain by reason of the superiority of a belligerent at sea, 
ought it not to operate equally as to a belligerent superior on land? Applying this 
theory of equalization, a belligerent who lacks the necessary munitions to contend 


¢ Printed in full in the Specian SuPPLEMENT, p. 166. 
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successfully on land ought to be permitted to purchase them from neutrals, while a 
belligerent with an abundance of war stores or with the power to produce them should 
be debarred from such traffic. 

Manifestly the idea of strict neutrality now advanced by the Imperial and Royal 
Government would involve a neutral nation in a mass of perplexities which would 
obscure the whole field of international obligation, produce economic confusion, and 
deprive all commerce and industry of legitimate fields of enterprise, already heavily 


burdened by the unavoidable restrictions of war. 


Notwithstanding the objections of Germany and of Austria-Hungary, 
the United States has refused to place an embargo upon the export of 
arms and munitions of war, for reasons which appeal with peculiar force 
to the American people, and which have not hitherto been mentioned. 
They are stated, very briefly but admirably, by Goldwin Smith in his 
letter to Professor Max Miiller, of Oxford, a portion of which has been 
quoted. He said in the same letter: 


It would be too much to expect that, whenever any two nations chose to disturb 
the peace of the world, all the other nations should be required to prohibit lawful 
trading, and to turn their Governments into detectives armed, as they must be for 
such a purpose, with arbitrary powers. You cannot draw any real distinction be- 
tween arms and other things needed by belligerents. One belligerent needs rifles, 
another saddlery, a third cloth for uniforms, a fourth biscuit, a fifth copper or iron. 

There is a special reason for not prohibiting the purchase of arms. If this were 
done a great disadvantage would be given, against the interests of civilization, to 
the Powers which, during peace, employed their revenues in arming themselves for 
war instead of endowing professors. A moral and civilized Power, which had been 
benefiting humanity, would be assailed by some French Empire which had been col- 
lecting chassepots, and when it went out to provide itself with the means of defence 
international law would shut up the gunshop. 


This idea is stated in an elaborated and convincing form, by Secretary 
Lansing in his note of August 12, 1915: 


A nation whose principle and policy it is to rely upon international obligations and 
international justice to preserve its political and territorial integrity might become 
the prey of an aggressive nation whose policy and practice it is to increase its military 
strength during times of peace with the design of conquest, unless the nation attacked 
can, after war had been declared, go into the markets of the world and purchase 
the means to defend itself against the aggressor. 

The general adoption by the nations of the world of the theory that neutral Powers 
ought to prohibit the sale of arms and ammunition to belligerents would compe! every 
nation to have in readiness at all times sufficient munitions of war to meet any emer- 
gency which might arise and to erect and maintain establishments for the manufacture 
of arms and ammunition sufficient to supply the needs of its military and naval 
forces throughout the progress of a war. Manifestly the application of this theory 
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would result in every nation becoming an armed camp, ready to resist aggression and 
tempted to employ force in asserting its rights rather than appeal to reason and 
justice for the settlement of international disputes. * * * The Government of 
the United States is convinced that the adoption of the theory would force militar- 
ism on the world and work against that universal peace which is the desire and pur- 
pose of all nations which exalt justice and righteousness in their relations with one 
another. 


THE RECALL OF AMBASSADOR DUMBA 


On September 8, 1915, Secretary of State Lansing instructed Ambas- 
sador Penfield to present a note to the Austro-Hungarian Ministry of 
Foreign Affairs informing him that 

Mr. Constantin Dumba, the Austro-Hungarian Ambassador at Washington, 
has admitted that he proposed to his Government plans to instigate strikes in Ameri- 
can manufacturing plants engaged in the production of munitions of war. The in- 
formation reached this Government through a copy of a letter of the Ambassador 
to his Government. The bearer was an American citizen named Archibald, who was 
traveling under an American passport. The Ambassador has admitted that he em- 
ploved Archibald to bear official despatches from him to his Government. 

By reason of the admitted purpose and intent of Mr. Dumba to conspire to cripple 
legitimate industries of the people of the United States and to interrupt their legit- 
imate trade, and by reason of the flagrant violation of diplomatic propriety in em- 
ploying an American citizen protected by an American passport as a secret bearer 
of official despatches through the lines of the enemy of Austria-Hungary, the Presi- 
dent directs me to inform your Excellency that Mr. Dumba is no longer acceptable 
to the Government of the United States as the Ambassador of His Imperial Maj- 
esty at Washington. 

Ambassador Dumba requested his government to allow him to return 
to Vienna on leave of absence so that he might report in person to the 
Foreign Office the circumstances of the case. This request was not 
granted, however, and the Ambassador was recalled in accordance with 
the request of the United States. Before leaving the country Ambas- 
sador Dumba wrote a long letter to the Secretary of State’ in which 
he denied the charge of the Secretary of State that he had conspired to 
injure the industries of the United States, and he set out facts to show 
that he had done nothing more than to propose means of dissuading 
Austro-Hungarian subjects from contributing to the success of the 
enemy by manufacturing weapons of war, and of warning them that 
they would commit treason against their country by engaging in such 
employment. He disavowed any intention of violating the laws or 
customs of the United States. 


' The text of this letter appears in the New York Times of September 17, 1915. 
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This explanation of the Ambassador is hardly borne out by the pub- 
lished text of his letter of August 20, 1915 to the Austrian Minister for 
Foreign Affairs.2 According to this letter, the Ambassador desired to 
take advantage of Mr. Archibald’s contemplated visit to Vienna to 
recommend most warmly to the favorable consideration of the Foreign 
Office ‘‘proposals with respect to the preparation of disturbances in 
the Bethlehem Schwab’s steel and munitions factory, as well as in the 
Middle West” and he expressed the opinion that ‘we could, if not en- 
tirely prevent the production of war material in Bethlehem and in the 
Middle West, at any rate, strongly disorganize it and hold it up for 
months, which, according to the statement of the German Military 
Attaché, is of great importance, and which amply outweighs the rela- 
tively small sacrifice of money.” 

The Ambassador justified his use of an American citizen with an Amer- 
ican passport as bearer of despatches to his government on the ground 
that his purpose was entirely legitimate and in line with his duty and 
that he had no other way of privately communicating with his govern- 
ment. The diplomatic impropriety of employing ‘‘an American citizen 
protected by an American passport as a secret bearer of official des- 
patches through the lines of the enemy of Austria-Hungary” hardly 
needs to be commented upon, because, if a neutral country knowingly 
allows its citizen or subject to carry despatches for a belligerent, and at 
the same time protects him with a passport which the enemies of that 
belligerent are asked to accept in good faith, the neutral country by 
the very act violates its neutrality, as its passport asks the enemy of 
the belligerent to accept and to protect its citizen who is knowingly 
engaged in an unneutral act, namely, in rendering assistance to one of 
the belligerents. An ambassador commits a fraud upon the neutral 
country, not in employing its citizen or subject to carry despatches, but 
in seeking to avail himself of a neutral passport, under cover of which 
the citizen or subject carries unneutral despatches. The very moment 
that the neutral ascertains the abuse of its passport it owes it to its own 
dignity, as well as its duty to the belligerents, to disavow the act and to 
refuse to have further official dealings with the ambassador who has 
impugned the good faith of the neutral country. This the United States 


2 The text of this letter is also published in the New York Times of September 17, 
1915, and appears among the Austrian and German papers found in possession 
of Mr. James F. J. Archibald, printed as a British Parliamentary paper, miscella- 
neous, No. 16, 1915. (Cd. 8012.) 
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did, and had Ambassador Dumba only been guilty of employing an 
\merican citizen, armed with an American passport, as a despatch- 
bearer, passing through the lines of the enemy of Austria-Hungary, 
the United States would have been justified in asking his recall. 

The case, however, does not rest here, and in view of the gravity of 
the more serious offense which Dr. Dumba is charged by the Secretary 
of State with committing, the despatch incident can be treated as a 
mere matter of aggravation, not as the basis, of the recall of Dr. Dumba. 

The offense with which Dr. Dumba was charged, and which his 
subsequent explanation failed to disprove, was the proposal to his Gov- 
ernment “to instigate strikes in American manufacturing plants en- 
gaged in the production of munitions of war,” which Secretary Lansing 
characterized as a conspiracy ‘‘to cripple legitimate industries of the 
people of the United States and to interrupt their legitimate trade.” 

The question is not so much whether Ambassador Dumba was guilty 
of a diplomatic impropriety, but whether the United States is sovereign 
within its territories, for if the official representative of Austria-Hungary 
in the United States claimed and was allowed to exercise the right “‘to 
cripple legitimate industries of the people of the United States and to 
interrupt their legitimate trade”? by means of “strikes in American 
manufacturing plants engaged in the production of munitions of war,” 
it followed necessarily that Austria-Hungary would exercise acts of 
sovereignty within the United States which were inconsistent with the 
exclusive sovereignty of the Government and people of the United 
States within their jurisdiction. This country is very large, but it is 
not large enough for two sovereigns, and in this clash of sovereignty the 
Austrian attempt was doomed to failure. 

From this standpoint, it is immaterial whether the conspiracy was 
to cripple legitimate or illegitimate industries of the people of the United 
States, or to interrupt their legitimate or illegitimate trade. Neither 
Austria-Hungary nor its Ambassador possessed the right to pass upon 
the legality of American industries or of American trade. The United 
States is master within its own house, and it determines for itself what 
its citizens may do or may not do. If the action of the American Gov- 
ernment or of its citizens injures a foreign nation, it is the right of that 
nation to protest through diplomatic channels. That is what the prac- 
tice of nations allows. It did not allow Ambassador Dumba in 1915, 
any more than it allowed Minister Genet in 1793, to turn his back on 
the Administration and to exercise within the United States rights and 
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powers inconsistent with the sovereignty of the United States within 
the territory subject to the exclusive jurisdiction of the United States. 

It makes no difference whether Ambassador Dumba merely sought 
to instigate strikes of his fellow-countrymen residing within the United 
States, because every alien within the United States owes a temporary 
allegiance to the United States. The allegation that Austro-Hungarians, 
engaged in the production of munitions of war, violated the law of 
Austria-Hungary, and that they were liable to punishment for their 
acts if they returned to Austria-Hungary, does not affect the question, 
because the law of the United States, not the law of Austria-Hungary, 
obtains in the United States, and the rightfulness or wrongfulness of 
the action of an Austro-Hungarian subject within the United States 
is to be decided solely by American law. The Austrian writ does not 
run in the United States. It is true that foreign governments claim and 
exercise the right to punish their subjects or citizens upon their return 
to their native jurisdictions for acts committed in foreign jurisdiction, 
but the citizen or subject is not liable to punishment nor to proceedings 
against him in the foreign country, although he may be subject to both 
when he returns to the jurisdiction of the home country. 

It has been stated that a diplomatic agent could not pass upon the 
legitimacy or illegitimacy of acts committed within the United States, 
and in the present instance Ambassador Dumba could not allege that 
there was any reasonable doubt in his mind, or anybody’s mind, as to 
the decision of the American Government that the production of muni- 
tions of war in the United States was lawful, and that their sale to any 
belligerent and their export from the United States was lawful. This 
very question had been raised by Austria-Hungary in the note of its 
Minister of Foreign Affairs dated June 29, 1915, and the legitimacy of 
each act complained of by Austria-Hungary was affirmed, in express, 
positive and unmistakable terms, by Secretary Lansing in his note of 
August 12, 1915. The attitude of the United States was therefore 
taken, and it was known to Ambassador Dumba before he made the 
proposal to his Government, contained in his note to the Minister of 
Foreign Affairs dated August 20, 1915. 

The statement that the American Government decides whether or not 
a particular act can be done within its jurisdiction does not mean that 
the foreign government is bound to accept its decision. The foreign 
government protests through diplomatic channels, and if its protest is 
un:vailing it may tax the American Government with responsibility 
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for the act, just as the United States taxed Great Britain with respon- 
sibility for the Alabama claims. The dispute may be referred to ar- 
bitration, or the countries may go to war if the foreign government 
considers it to be its interest so to do. The case, therefore, is not one 
without a remedy, and because Ambassador Dumba chose a remedy in- 
consistent with the sovereignty of the United States, his recall was 
asked, and the Austro-Hungarian Government complied with the re- 


quest. 
THE GERMAN IMPERIAL AND STATE CITIZENSHIP LAW 


From time to time the press has referred to the German Imperial and 
State Citizenship Law of July 23, 1913, calling particular attention to 
the provisions thereof, which permit a German, naturalized in a foreign 
country, to resume his original citizenship without returning to the 
country whereof he was a citizen, and to the provisions enabling a Ger- 
man about to become naturalized in a foreign country to retain, so far 
as Germany is concerned, his German, notwithstanding the acquisition 
of foreign, citizenship. 

An article by Mr. Richard W. Flournoy, entitled “Observations on 
the New German Law of Nationality,” was printed in the American 
Journal of International Law, Vol. 8, pp. 477-485. In view of this fact, 
and in view of the further fact that the law itself is printed in the Supple- 
ment to Volume 8 of the JOURNAL, pp. 217-227, the comment on this 
law and its underlying purpose will be confined to $$ 13 and 25, which 
have aroused the interest of American publicists and the American 
press. 


Section 13 reads: 


\ former German who has not taken up his residence in Germany may on appli- 
cation be naturalized by the State [of Germany] of which he was formerly a citizen, 
provided his case fulfils the requirements of Nos. 1 and 2 of paragraph 1 of § 8; the 
same applies to one who is descended from a former German or has been adopted 
as a child of such. Prior to naturalization a report must be made to the Imperial 
Chancellor; if he raises objections, naturalization does not take place.! 


! The text of § 8 of the law referred to in the section just quoted is as follows: 

1. If he is legally competent in accordance with the laws of his former home or 
would be legally competent in accordance with the laws of Germany; or if the ap- 
plication is made by his legal representative or with the latter’s consent in accordance 
with the second sentence of paragraph 2 of § 7; 

2. If he has led a blameless life; * * * 
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The reason for this section is thus stated by Delius, a German publi- 
cist, in his Reichs und Staatsangehorigkeitsgesetz, 1913: 


Section 13 aims to facilitate as far as possible the reinstatement of lost members 
of our population as citizens again. The Federal State may (not must), accordingly, 


renaturalize its former citizens, their descendants, etc., who have not resumed their 
residence in Germany. In contrast to the citizens of other countries, Germans are 
not in the habit, after they have established themselves abroad, of returning per- 
teference is made especially to representatives of com- 


manently to their homes. 
and in 


merce, to members of the German communities in Palestine, to missionaries, 
general to persons who, by being especially active in the fostering of German-dom 
abroad, for example, in German societies, and particularly by maintaining German 
schools and churches, do a worthy service. 

The possibility of reinstatement as citizens extends not only to persons who have 
no citizenship, but also to such former Germans and their descendants as have ac- 


quired a foreign citizenship. 


That is to say, Germans who have been naturalized in the United States 
and their descendants, and who have been “especially active in the fos- 
tering of German-dom abroad,” to quote Delius, may acquire German 
citizenship without taking up their residence in the Fatherland, as would 
be ordinarily required in the case of naturalization. 

It is proper enough for the home country to facilitate the naturaliza- 
tion of former citizens or subjects, but residence for a specified time, 
however short, would seem a reasonable requirement; and the foreign 
state in which the German has been naturalized, or in which his descend- 
ants live, would seem to be entitled to know whether it was harboring a 
citizen of its own country who owes no allegiance to another country, 
or a citizen who has pledged his allegiance to a foreign state while en- 
joying the hospitality of his adopted country. 

Section 25 reads as follows: 

A German who has neither his residence nor permanent abode in Germany loses 
his citizenship on acquiring foreign citizenship, provided the foreign citizenship is 
acquired as a result of his own application therefor or the application of the husband 
or legal representative; but in the case of a wife or one having a legal representative, 
only when the conditions exist under which expatriation may be applied for accord- 
ing to §§ 18 and 19.2 

$18. The expatriation of a married woman may be applied for only by the hus- 
band and when he is a German only simultaneously with an application for his own 


expatriation. 
§ 19. The expatriation of a person who is under parental tutelage or guardian- 
ship may be applied for only by the legal representative and only with the consent 


* * * 


of the German court having jurisdiction in guardianship matters. 
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Citizenship is not lost by one who before acquiring foreign citizenship has secured 
on application the written consent of the competent authorities of his home State to 
retain his citizenship. Before this consent is given the German consul is to be heard. 

The Imperial Chancellor may order, with the consent of the Federal Council, 
that persons who desire to acquire citizenship in a specified foreign country, may not 
be granted the consent provided for in paragraph 2. 


The second paragraph of this article apparently allows a German 
subject, seeking to become a naturalized citizen of another country, to 
secure on application the written consent of the competent authorities 
of his home State to retain his citizenship. In view of the provisions of 
the Act of Congress of June 29, 1906, to establish a Bureau of Immigra- 
tion and Naturalization, and to provide for a uniform rule for the 
naturalization of aliens “naturalization under such conditions could not 
be legally obtained for Section 4 of that Act requires the applicant before 
he is admitted to citizenship, to 


declare on oath in open court that he will support the Constitution of the United 
States, and that he absolutely and entirely renounces and abjures all allegiance and 
fidelity to any foreign prince, potentate, state, or sovereignty, and particularly by 
name to the prince, potentate, state, or sovereignty of which he was before a citizen 
or subject; that he will support and defend the Constitution and laws of the United 
States against all enemies, foreign and domestic, and bear true faith and allegiance 


to the same. 


An applicant who attempted to obtain American citizenship and made 
the required declaration after having complied with the provisions of 
Sec. 25 of the German law for retaining his German allegiance, would be 
guilty of perjury, and his fraudulent naturalization certificate could be 
cancelled in accordance with Sec. 15 of the Act above referred to. 

Section 36 of the German Imperial and State Citizenship Law states 
that “treaties concluded by the Federal States with foreign Powers 
prior to the going into effect of this law remain undisturbed.” The 
United States hus no treaty of naturalization with the German Empire. 
It has the so-called Bancroft treaty of 1868 with the North German 
Confederation and with the German-speaking States which were then 
independent, but which have since become parts of the Empire. These 
treaties are held, both by the German Empire and by the United States, 
to be in effect. As a sample, the material portions of the treaty between 

U.S. Stat. at Large, Vol. 34, Pt. 1, Ch. 3592, pp. 596-603; Supplement to this 
JOURNAL, Vol. 1, p. 34. 
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the North German Union, whereof Prussia was the leading member, 
and the United States, concluded February 22, 1868, are here quoted: 


Art. 1. Citizens of the North German Confederation, who become naturalized 
citizens of the United States of America and shall have resided uninterruptedly 
within the United States five years, shall be held by the North German Confedera- 
tion to be American citizens, and shall be treated as such. 

teciprocally, citizens of the United States of America who become naturalized 
citizens of the North German Confederation, and shall have resided uninterruptedly 
within North Germany five years, shall be held by the United States to be North 
German citizens, and shall be treated as such. The declaration of an intention to 
become a citizen of the one or the other country has not for either party the effect 
of naturalization. 

This article shall apply as well to those already naturalized in either country as 
those hereafter naturalized. 

Art. 2. A naturalized citizen of the one party on return to the territory of the other 
party remains liable to trial and punishment for an action punishable by the laws of 
his original country and committed before his emigration; saving, always, the limi- 
tations established by the laws of his original country. 

Art. 4. If a German naturalized in America renews his residence in North Ger- 
many, without the intent to return to America, he shall be held to have renounced 
his naturalization in the United States. Reciprocally, if an American naturalized 
in North Germany renews his residence in the United States, without the intent to 
return to North Germany, he shall be held to have renounced his naturalization in 
North Germany. The intent not to return may be held to exist when the person 
naturalized in the one country resides more than two years in the other country.‘ 


On the face of it, such provisions would seem to be inconsistent and 
irreconcilable with the provision under comment of Sec. 15 of the Ger- 
man law, and therefore that the latter will have no application to nat- 
uralization in the United States under the express stipulation of the law. 


DUAL CITIZENSHIP 


Mr. P. A. Lelong, Jr., of New Orleans, wrote a letter to the Depart- 
ment of State, March 27, 1915, asking whether he would be liable to 
military service if he should visit France. It appeared that he was born 
in the United States on June 18, 1880, of a native French father, who 
had emigrated to this country when about twenty years of age. The 
Department of State replied, in a letter dated April 2, 1915, that 

Under the provision of the Fourteenth Amendment to the Constitution, all persons 


born in the United States and subject to the jurisdiction thereof are citizens of the 
United States. Section 1, Article VII, of the French Civil Code states that the fol- 


‘ Malloy’s Treaties, Conventions, etc., 1910, Vol. II, pp. 1298-1299. 
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lowing are Frenchmen: “Every person born of a Frenchman in France or abroad.’ 
It thus appears that you were born with a dual nationality and the Department 
cannot therefore give you any assurance that you would not be held liable for the 
performance of military service in France should you voluntarily place yourself within 


French jurisdiction. 


A little later the view of the Department of State was requested con- 
cerning the detention in Italy for military service of Ugo Da Prato, who 
was born in Boston, August 25, 1895, and went to Italy in 1912 to study 
architecture, and whose father, Antonio Da Prato, a native of Italy, 
was naturalized at Boston, March 19, 1892, that is, some two years 
before the birth of his son. The Department directed the American 
Ambassador at Rome to call the attention of the Italian Government to 
the American birth of Da Prato after the naturalization of his father. 
In a letter to Senator Lodge, dated June 2, 1915, who was interested in 
Da Prato’s case and who had asked the Department to secure his re- 
lease, the Department requested the certificate of birth of the young 
man, as well as the naturalization certificate of his father, for the reasons 
contained in the following extract from the Department’s letter: 


The Department is being called upon to take action in a good many cases similar 
The Italian law concerning naturalization of Italians in 


to that of Ugo Da Prato. 
Article 11 of the Italian Civil Code contains the fol- 


foreign countries is peculiar. 
lowing provision: 

“Art. 11. Citizenship is lost by the following persons: 

1. * * * 

‘2. He who has acquired citizenship in a foreign country.” 

Article 12, however, reads as follows: 

‘Art. 12. The loss of citizenship in the cases mentioned in the foregoing article 
does not work exemption from the obligations of the military service, nor from the 
penalties imposed on those who bear arms against their country.” 

Under the provisions of law mentioned the Italian Government recognizes the 
naturalization of Italians as citizens of other countries, but holds them liable for 
military service in Italy unless they have been expressly excused therefrom. In view 
of Artiele 11, persons born in this country of fathers naturalized before their births 
are not considered Italian subjects or held liable for military service in Italy. It is 
very important that in each case of this kind the Department should be furnished 
with the best documentary evidence procurable of the naturalization of the father 
and the subsequent birth in this country of the son, so that necessary assurances may 


be given to the Italian Government. 

It will be noted that the Department held in the first case that, as far 
as the United States was concerned, Lelong was an American citizen by 
birth, and that as far as France was concerned he was a French citizen 
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by reason of the French law, because, although born abroad, his father 
was French. In the second case, Da Prato was held to be an American 
citizen by reason of birth, and it was denied that he was an Italian 
citizen because, at the time of his birth, his father was a naturalized 
citizen of the United States. 

The reason for the difference is that allegiance is ordinarily based 
upon two principles, instead of a single principle. One is the jus soli, by 
virtue of which a person, born within a certain territory, owes allegiance 
to the government thereof. The other principle is the jus sanguinis, by 
virtue of which allegiance depends upon the blood of the parent, that is 
to say, the nationality of the parent. The United States accepts both 
principles, as do many countries, with the result that conflicting claims 
to allegiance arise, based upon the locality of birth and, on the other 
hand, upon the nationality of the parent, irrespective of the birthplace 
of the child. 

Let us consider briefly the attitude of the United States. The common 
law accepted the jus soli, and the common law doctrine was followed in 
the United States without statutory authority until settled by an Act 
of Congress of April 9, 1866, providing ‘‘that all persons born in the 
United States and not subject to any foreign Power, excluding Indians 
not taxed, are hereby declared to be citizens of the United States.” ! 
The principle was incorporated in the Fourteenth Amendment to the 
Constitution in the following form: ‘‘ All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside.” 

Although it is not material to the present purpose, it may be said that 
the expression in the Act of Congress, ‘“‘not subject to any foreign 
Power,” and the expression in the Constitution, ‘‘and subject to the 
jurisdiction thereof,’”’ were meant to exclude the children of diplomatic 
agents, as they are exempt from the jurisdiction of the United States 
and by a fiction of law are treated as if they were actually born in the 
country represented by the father. 

The Supreme Court of the United States, in the Wong Kim Ark case 
(169 U. 8. 649), was called upon to determine whether a child, born in 
the United States, of Chinese parents, was an American citizen under 
the Fourteenth Amendment. The court, by Mr. Chief Justice Fuller, 
held that birth was, under the amendment, sufficient of itself to make 
the child an American citizen, although the parents were aliens and were 


‘Stat. at Large, Vol. 14, p. 27. 
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prohibited by statute from becoming American citizens. So much for 
the first principle. 

The United States adopted by statute the jus sanguinis at an early 
date in its history. The Acts of Congress of April 14, 1802, and of 
February 10, 1855,° reappear in substance as Section 1993 of the Re- 
vised Statutes, which provides that 


all children heretofore born or hereafter born out of the limits and jurisdiction of 
the United States, whose fathers were or may be at the time of their birth citizens 
thereof, are declared to be citizens of the United States; but the rights of citizenship 
shall not descend to children whose fathers never resided in the United States. 


And the Act of Congress in reference to the expatriation of citizens 
and their protection abroad, approved March 2, 1907, provides in Ar- 
ticle 6: 

That all children born outside the limits of the United States who are citizens 
thereof in accordance with the provisions of section nineteen hundred and ninety- 
three of the Revised Statutes of the United States and who continue to reside outside 
the United States shall, in order to receive the protection of this Government, be 
required upon reaching the age of eighteen years to record at an American consulate 
their intention to become residents and remain citizens of the United States and shall 
be further required to take the oath of allegiance to the United States upon attain- 


ing their majority.‘ 


This section of the Act last quoted is a specific recognition of the fact 
that children born in foreign countries of American parents owe an 
allegiance to the country of their parents, although the statute condi- 
tions protection to them upon a declaration of intention upon reaching 
eighteen years of age, to become residents and to remain citizens of the 
United States, and an oath of allegiance to the United States upon at- 
taining their majority. 

What we claim we cannot very well deny to other countries, and 
inasmuch as the Constitution bases citizenship upon birth, we cannot 
deny the right of foreign countries to declare that the children of Ameri- 
can parents not in the diplomatic service, born in a particular foreign 
country, are jure soli subjects of that country; and, inasmuch as we 
maintain that children born of American parents, residing abroad, are 
by statute citizens of the United States, we must perforce admit that 


2Stat. at Large, Vol. 2, Ch. 28, p. 153. 
3 Jind., Vol. 10, Ch. 51, p. 604. 
4 Ihid., Vol. 34, Chap. 2534, p. 1229; Supplement to this JouRNAL, Vol. 1, p. 259. 
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foreign nations can declare that the children of their subjects or citi- 
zens, born abroad, owe an allegiance to the parent’s country. Dual 
allegiance thus exists and will continue to exist until one principle or the 
other is adopted, or until a convention is adopted at some international 
conference abolishing it and prescribing the conditions of a single alle- 
giance. 

To take up the case of Mr. Lelong. The Department of State was 
clearly right in advising him that, inasmuch as under the French Code 
“every person born of a Frenchman in France or abroad is a French- 
man,” he might be subject to the performance of military service in 
France if he voluntarily placed himself within French jurisdiction. 
To have refrained from informing him of his dual allegiance and of the 
possibility of military service would have been little less than criminal, 
for with France at war and fighting for its very existence it is not a time 
to test the exemption of a person born in the United States of French 
parents who finds himself voluntarily in France and who is physically 
fit for military service. The Department did not say that he would be 
liable to military service; it refused to give an assurance that he would 
not be, and in the letter to Mr. Lelong dated May 5th the Department 
said: 

If at any time in the future you should find it necessary to visit France and should 
there be molested upon the ground that you are a French citizen, you should inform 
a diplomatic or consular officer of the United States, who would report the matter 
to the Department in order that it might take such measures in your behalf as would 
seem warranted by the peculiar facts and circumstances of your case. 


Foreign governments, as well as the United States, recognize the 
embarrassment arising from dual allegiance, and it would be proper for 
the American diplomatic officer to call the attention of the Minister of 
Foreign Affairs to the case of one situated as Mr. Lelong, and request 
him to obtain from the Minister of War an exemption from service of 
the American citizen. 

The question of military service discussed, though not necessarily 
involved, in the Da Prato case, is one which has been the subject of 
much discussion and no little ill feeling. The United States has insisted 
, upon the right of expatriation, meaning thereby the right of foreigners 
to leave their home country and to become naturalized citizens of the 
United States. The doctrine was proclaimed by Act of Congress July 27, 
i868.° It was made effective, it is believed, for the first time in the Act 


5 Stat. at Large, Vol. 15, Chap. 249, p. 223. 
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in reference to expatriation of citizens and their protection abroad, which 
says in Section 2: 

That any American citizen shall be deemed to have expatriated himself when he 
has been naturalized in any foreign state in conformity with its laws, or when he has 


taken an oath of allegiance to any foreign state.' 


The difficulty has arisen from the fact that the citizen or subject owes 
allegiance to his country, and in return for allegiance he receives the 
protection of his country. As the country is entitled to his allegiance 
it cannot be deprived of it without its consent, and as in European coun- 
tries military service is compulsory, those countries are naturally un- 
willing to forego the right to military service to those who become 
naturalized in a foreign country and later return to the land of their 
origin. 

After prolonged discussion, running over many years, the right of 
expatriation has been generally recognized, with the exception, it is 
believed, of Russia and Turkey; but in some countries, of which Italy is 
one, naturalization in a foreign country “does not work exemption from 
the obligations of the military service nor from the penalties imposed on 
those who bear arms against their country.” It is true that a foreigner 
who has become naturalized in the United States is an American citizen, 
but in the case of a country denying the right of its subjects to expatriate 
themselves, or making the right depend upon consent previously had, 
or upon the performance of military or other duty, the person, although 
a naturalized American citizen, may be treated in accordance with the 
the laws of the home country upon bis return, upon the very simple and 
sure ground that each country legislates for itself and that neither can 
impose its legislation upon the other. 

It was therefore of importance in the Da Prato case that the father 
had ceased to be an Italian subject before the birth of his child, who, was 
therefore an American citizen by the combination of both of the elements 
of citizenship, if both were needed, namely, jus soli and jus sanguinis, 
because at the time of his birth his father was an American citizen. 

The remedy for conflicting claims upon naturalized citizens is the 
conclusion of naturalization treaties. This policy has been pursued by 
the United States, and it has with the German States the so-called Ban- 
croft treaties, and, in addition, naturalization treaties with the follow- 
ing European countries besides Germany: Austria-Hungary, Belgium, 


6 Stat. at Large, Vol. 34, Chap. 2534, p. 1228. 
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Denmark, Great Britain, Norway, Sweden, Portugal. It has not, how- 
ever, been able to negotiate naturalization treaties with all of the 


Kuropean states. 


THE BINDING EFFECT UPON THE GERMAN EMPIRE OF THE TREATY OF 
LONDON OF 1867 NEUTRALIZING LUXEMBURG 


The invasion of Belgium by the German army on August 4, 1914, has 
been the subject of constant discussion, and the misfortunes of the 
country have been so present to the minds alike of the critic and the 
reader that the principles of law involved have ordinarily not been con- 
sidered with that detachment and absence of feeling so necessary in the 
discussion of a complicated legal question. It is believed that the in- 
vasion of Luxemburg raises the question involved in the invasion of 
Belgium, and it is believed further that these questions can be better 
discussed with reference to Luxemburg than with reference to Belgium, 
for it is not charged that Luxemburg has been guilty of unneutral con- 
duct. 

For present purposes it is not necessary to consider the history of 
Luxemburg. It is sufficient to say that the Congress of Vienna erected 
Luxemburg into a grand duchy, assigned it to William I, King of The 
Netherlands; that in 1830 Belgium revolted against its union with 
Holland; that as a consequence of the revolt Luxemburg was divided 
between Belgium and Holland, a situation reluctantly accepted by the 
King of Holland in 1839; that the Grand Duchy of Luxemburg was 
neutralized by the Treaty of London of May 11, 1867, to prevent its 
acquisition by France; that in 1890, by the death of William III of Hol- 
land, the Grand Duchy passed from Holland to the male heir, because 
the Salic law obtaining in the Duchy prevented Wilhelmina, Queen of 
Holland, from succeeding to the Duchy; and that from 1890 the Grand 
Duchy has been not only a sovereign and independent state, but has 
been such a state under a ruler of its own. 

It should be said, however, that although William I, King of the 
Netherlands, was made Grand Duke of Luxemburg, the Duchy was 
not annexed to the Kingdom of The Netherlands. It was what is called 
a personal union. It formed a part of the German Confederation created 
by the Congress of Vienna, and by a modification of the terms thereof 
Prussia obtained the right of garrisoning the fortress of Luxemburg, 
which lasted until 1867. Upon the dissolution of the German Confed- 
eration in 1866, as a consequence of Prussia’s war against Austria, the 
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North German Confederation was formed under the leadership of 
Prussia, in which the Grand Duchy was not included. In 1867, there- 
fore, the Grand Duchy was an independent state, whose ruler happened 
also to be King of Holland. 

The Grand Duchy is a small state of some 990 square miles, adjoining 
the Belgian province of the same name and forming a small portion of 
the northern boundary of France. Possessed of Alsace-Lorraine, the 
France of Napoleon III was anxious to acquire Luxemburg, which ad- 
joined Lorraine and which would have rounded out his territories and 
made it easier for him to invade Germany. Napoleon III took no part 
in the war of 1866 between Prussia and Austria and fancied that he 
would be allowed compensation in the form of an increase of territory 
without opposition from Prussia. Napoleon was eager to obtain Luxem- 
burg, and its Grand Duke, King William III of Holland, was willing to 
sell. Prussia, however, was unwilling to let its future antagonist acquire 
this territory, and a Prussian garrison, in accordance with the modified 
terms of the Congress of Vienna, occupied the fortress of Luxemburg. 
War was not probable, but a conference of the Powers took place in 
London to consider the question, and the Treaty of London, signed 
May 11, 1867, neutralized the Duchy. The Powers represented at this 
conference were Great Britain, Austria, Belgium, France, Italy, The 
Netherlands, Prussia, and Russia. 

The government and ownership of Luxemburg are recognized by the 
treaty as belonging to the House of Orange-Nassau; that is to say, the 
status quo was expressly confirmed. The conference, however, while 
recognizing the rights of the House of Orange, intended that the Duchy 
should be withdrawn from European ambition as well as European 
aggression. Article 2 of the treaty neutralized Luxemburg, and its 
neutrality was guaranteed by the Powers, and by virtue of the guarantee 
fortifications and an army became unnecessary. Hence Article 3 of the 
treaty decreed the abolition of the fortress, allowing the Grand Duke, 
however, to maintain a sufficient number of troops to preserve order, 
and by Article 3 of the treaty the Prussian garrison was to be withdrawn. 
These articles, however, are so important in themselves and define so 
clearly the status of ‘‘a perpetually neutral state” that it is necessary 
to quote them and to comment upon them. 

Article 2 reads as follows: 

The Grand Duchy of Luxemburg, within the limits determined by the act annexed 
to the treaties of the 19th April, 1839, under the guarantee of the courts of Great 
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Britain, Austria, France, Prussia, and Russia, shall henceforth form a perpetually 
neutral state. 

It shall be bound to observe the same neutrality towards all other states 

The high contracting parties engage to respect the principle of neutrality stipu- 
lated by the present article. 

That principle is and remains placed under the sanction of the collective guarantee 
of the Powers signing parties to the present treaty, with the exception of Belgium, 


which is itself a neutral state. 


In the first place, it will be observed that the status created by the 
annex to the treaty of April 19, 1839, is recognized as under the guarantee 
of the parties to that treaty—namely, Great Britain, Austria, France, 
Prussia, and Russia,—and that status includes the territories of Belgium, 
as stated in Articles 1, 2, and 4 of the annex, and also the status of neu- 
trality created by Article 7 of the annex, which is as follows: 

Belgium, within the limits specified in Articles 1, 2, and 4, shall form an independ- 
ent and perpetually neutral state. It shall be bound to observe such neutrality to- 
wards all other states. 

The next clause stipulates that, in return for the recognition of its 
neutral status, Luxemburg shall observe neutrality toward all the other 
states. In consideration, it would seem, of the neutral status and of the 
duty imposed upon Luxemburg te observe neutrality, the Powers 
parties to the treaty of May 11, 1867, engaged not only to respect the 
principle of neutrality contained in the present article, but solemnly 
declared that the principle is and that it remains ‘‘under the sanction 
of the collective guarantee”’ of the signatory Powers, with the exception 
of Belgium, whose condition as a neutral state under the treaty of 1839 
was recognized as such by the treaty of 1867. Now, if Article 2 stood 
alone, there might be some doubt as to the meaning of the contracting 
Powers as to the rights and duties of a neutral state and as to the specific 
right of Luxemburg under the treaty. It is believed, however, that the 
contracting Powers have defined in Article 3 either the rights and duties 
of a neutralized state or that they have specifically defined the rights 
and duties of Luxemburg as a neutralized state under Article 2 of the 
treaty. Article 3 is therefore quoted: 

The Grand Duchy of Luxemburg being neutralized, according to the terms of the 
preceding article, the maintenance or establishment of fortresses upon its territory 


becomes without necessity as well as without object. 
In consequence, it is agreed by common consent that the city of Luxemburg, 
considered in time past, in a military point of view, as a federal fortress, shall cease 


to he 2 fortified city. 


EDITORIAL COMMENT 951 


His Majesty the King Grand Duke reserves to himself to maintain in that city the 
number of troops necessary to provide in it for the maintenance of good order. 

It is necessary to consider just what was done by Article 2, and it is 
believed that this article created (1) Luxemburg a perpetually neutral 
state; (2) that it imposed the duty upon Luxemburg to maintain its 
neutrality toward all other states; (3) that the signatory Powers engaged 
to respect the principle of neutrality, which they themselves laid down; 
(4) that the principle of neutrality was placed under the collective 
guarantee of the signatory Powers. Inasmuch as the powers pledged 
themselves to respect Luxemburg’s neutrality, it would seem clear that 
the Grand Duchy would not need to defend itself against an attack from 
any of these Powers, even if it were possible to defend itself, and that 
lLuxemburg’s neutrality was safe against the contracting Powers, singly 
or collectively, even if the guarantee is not to be taken as a statement on 
behalf of the contracting Powers that its neutrality would be respected 
and guaranteed against attack by any other Power, if such attack were 
possible. In view of the solemn pledge to respect and to guarantee 
Luxemburg as a neutralized state, fortifications and armies as such were 
no longer needed, Article 3 saying expressly that ‘“‘the maintenance or 
establishment of fortresses upon its territory becomes without necessity 
as well as without object.”’ In consequence of the engagement to respect 
and to sanction the collective guarantee, the fortress was to be demol- 
ished (Article 5), and the Prussian troops garrisoning the fortress of 
Luxemburg were to be withdrawn (Article 4). “‘ For the maintenance of 
good order,” the Grand Duke was, however, allowed to keep the number 
of troops necessary. The fortress of Luxemburg was demolished, the 
Prussian garrison was withdrawn, and the troops maintained by the 
Grand Duke were reduced to what might be considered a minimum—a 
single battalion of 150 volunteers, and a gendarmerie of about 150 men. 
The neutralized status of Luxemburg was, however, conditioned upon 
the fact that it observed “the same neutrality toward all other states,”’ 
and it is not charged that Luxemburg violated its “neutrality toward 
all other states,’’ or toward any state, either by the negotiation of trea- 
ties or conventions inconsistent with its duty as a neutralized state, or 
by engaging in conversations or negotiations of any kind with any state 
for the purpose of maintaining its neutrality. When permission was 
asked by Germany to allow German armed forces to pass through its 
territory, it refused; when the German army actually entered its terri- 
tory, it protested against the violation of the treaty of 1867. Unable 
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to prevent the passage of the German troops through its territory, as 
under Article 3 of the treaty of May 11, 1867, fortifications and troops 
would have been “ without necessity as well as without object,’’ Luxem- 
burg used the one weapon left to it by the treaty, namely, the right of 
protest. 

The expression “scrap of paper,” used by the Imperial German 
Chancellor, Dr. von Bethmann Hollweg, in his interview with the 
sritish Ambassador, Sir Edward Goschen, on August 4, 1914, is regarded 
as referring to the treaty of 1839 guaranteeing the neutrality of Belgium. 
to which Prussia was a party, and in a speech delivered in the Reichstag 
on the 4th of August, 1914, the Imperial German Chancellor stated 
much the same thing, although in less contemptuous language, main- 
taining that his country was in a state of necessity, that necessity knows 
no law, that Germany was violating international law by occupying 
Luxemburg and passing its troops through Belgium, but that it would 
endeavor to make good the wrong which it was doing at some later time. 
It will be observed that the Chancellor refers to Luxemburg as well as to 

Jelgium, but for the reasons stated at the beginning of this comment, 
the Belgian situation will not be here discussed. 

In defense of Germany’s action in marching its troops through a 
neutralized state, it has been contended that the treaty creating the 
neutralized state was concluded with Prussia, not with the German 
Empire; that the treaty itself was abrogated by the absorption of Prus- 
sia into the North German Confederation; and that, even if the treaty 
had been made by the North German Confederation, it would have been 
abrogated by the dissolution of the North German Confederation upon 
the establishment of the German Empire on January 1, 1871. It is 
intended to consider this contention, because, if it is well founded, Ger- 
many cannot be taxed with the violation of a treaty which no longer 
existed, so far as the German Empire is concerned. It is believed, for 
the reasons which follow, that this contention is without merit. 

On May 1, 1828, Prussia and the United States concluded a treaty of 
commerce and navigation, Article 12 of which revived and made a part 
of the treaty certain articles dealing with naval war of the previous 
treaties concluded by the two countries in 1785 and 1799. It has been 
claimed and maintained at different times by the North German Con- 
federation and the German Empire that the provisions of the treaty of 
1828 apply not only to Prussia, but to the North German Confederation, 
and to the whole of the German Empire. The United States has, on its 
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part, admitted the validity of the claim, and American courts have con- 
sidered the treaty as binding and have applied its provisions to concrete 
cases which they were called upon to decide. 

In 1868 the Consul General of the North German Union applied to a 
(‘nited States commissioner for a warrant for the arrest of eleven desert- 
ers from the Niobe, a public armed vessel sailing under the flag of the 
Union. The application for the arrest of the deserters was made under 
\rticle 11 of the treaty of May 1, 1828, between Prussia and the United 
States, which provides that the consuls of the respective governments 
‘are authorized to require the assistance of the local authorities for the 
search, arrest, and imprisonment of the deserters from the ships of war 
and merchant vessels of their country.’ Upon the refusal of the com- 
missioner to issue the warrant, Baron Gerolt, the diplomatic represen- 
tative of the North German Union accredited to the United States, 
protested, and the then Attorney General of the United States, the Hon- 
orable William M. Evarts, in an opinion rendered to the Department of 
State, held the treaty of 1828 to be binding. (12 Opinions of Attorneys 
General, 463.) 

Two years later, on August 22, 1870, in the war between the North 
German Confederation and its Allies, on the one side, and France on the 
other, President Grant issued his neutrality proclamation, in the course 
of which he said: 

And I do further declare and proclaim that by the 19th Article of the treaty of 
amity and commerce, which was concluded between His Majesty the King of Prussia 
and the United States of America, on the 11th day of July, A. D. 1799, which Article 
was revived by the Treaty of May 1, A. D. 1828, between the same parties, and is 
still in force, it was agreed that, ‘‘The vessels of war, public and private, of both 
parties, shall carry freely, wheresoever they please, etc., etc.” 


In 1884, when it was thought that discriminatory rates on petroleum 
were about to be imposed by German railways, the American Minister 
at Berlin, with the approval of the Department of State, addressed two 
notes to the Imperial Foreign Office, in which he claimed equality of 
treatment for Americans by virtue of the stipulations of the treaty of 
1828. 

The Federal courts of the United States, including the Supreme Court, 
have had occasion to examine the treaty of 1828 and they have held it 
to be binding alike upon the North German Confederation and the 
German Empire. The validity of the treaty of 1828 arose in a suit 
brought by Prussian sailors (4 Ben. 413, Federal Cases No. 4427), 
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who libeled the Prussian bark Elwine Kreplin in 1870 to obtain their 
wages. The Consul General of the North German Union presented to 
the District Court of the United States in New York his formal protest 
against the exercise of jurisdiction, on the ground that Article 10 of the 
treaty with Prussia vested the German consul with jurisdiction. The 
district judge overruled the protest, took jurisdiction, and decided the 
case. On appeal to the Circuit Court (9 Blatchford, 428) the decision 
of the District Court was reversed, and the Supreme Court of the United 
States in Ex parte Newman, 1871 (14 Wallace, 152), refused to issue a 
mandamus to the Circuit Judge “‘to compel him to entertain jurisdic- 
tion of the cause on appeal, and to hear and decide the same on the 
merits thereof.” 

In the case of the North German Lloyd 8. 8. Co. v. Hedden (43 Federal 
Reporter, 17), decided in 1890, the court had occasion to consider the 
favored nation clause contained in Article 9 of the treaty of December 20, 
1827, between the United States and the Hanseatic Republics, and in 
Article 9 of the Prussian-American treaty of May 1, 1828, containing 
a like stipulation. The court said: ‘“‘These treaties have been held by 
both the American and German Governments to be valid for all Ger- 
many.” And in the more recent case of Disconto Gesellschaft v. Um- 
breit (208 U.S. 570), decided by the Supreme Court in 1907, Mr. Justice 
Day, speaking for the court, said, referring to the treaty of 1828 between 
Prussia and the United States: 


This treaty is printed as one of the treaties in force in the compilation of 1904, 
p. 643, and has undoubtedly been recognized by the two governments as still in force 
since the formation of the German Empire. See Terlinden v. Ames, 184 U. 8. 270; 
Foreign Relations of 1883, p. 369; Foreign Relations of 1885, pp. 404, 443, 444; 
Foreign Relations of 1887, p. 370; Foreign Relations of 1895, part one, 539. 


The case of Terlinden v. Ames (184 U. S. 270), cited by Mr. Justice 
Day, is an admirable statement concerning the changes in sovereignty 
which affect and which do not affect treaties. In this case a Prussian by 
the name of Terlinden was accused of committing forgery within the 
Kingdom of Prussia, after which he fled to the United States and was 
apprehended under the extradition treaty of June 16, 1852, between 
Prussia and the United States. Terlinden’s counsel pleaded that the 
treaty of 1852 was with Prussia; that it was abrogated by the absorption 
of Prussia into the German Empire; and that there was therefore no 
treaty by virtue of which he could be legally arrested and returned to 
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Germany. Or to quote the language of Chief Justice Fuller: “The 
contention is that, as the result of the formation of the German Empire, 
this treaty had been terminated by operation of law.” The Chief 
Justice then proceeded to consider the consequences of the formation of 
the North German Confederation and of the Empire, in order to see 
whether a treaty with Prussia, concluded antecedent thereto, was 
abrogated. The portion of the opinion dealing with this question 
follows: 

Treaties are of different kinds and terminable in different ways. The fifth article 
of this treaty provided, in substance, that it should continue in force until 1858, and 
thereafter until the end of a twelve months’ notice by one of the parties of the in- 
tention to terminate it. No such notice has ever been given, and extradition has been 
frequently awarded under it during the entire intervening time. 

Undoubtedly treaties may be terminated by the absorption of Powers into other 
nationalities and the loss of separate existence, as in the case of Hanover and Nassau, 
which became by conquest incorporated into the Kingdom of Prussia in 1866. Ces- 
sation of independent existence rendered the execution of treaties impossible. But 
where sovereignty in that respect is not extinguished, and the power to execute 
remains unimpaired, outstanding treaties cannot be regarded as avoided because 
of the impossibility of performance. 

This treaty was entered into by His Majesty the King of Prussia in his own name 
and in the names of eighteen other States of the Germanic Confederation, including 
the Kingdom of Saxony and the free city of Frankfort, and was acceded to by six 
other States, including the Kingdom of Wiirtemburg, and the free Hanseatic city of 
Bremen, but not including the Hanseatic free citics of Hamburg and Lubeck. The 
war between Prussia and Austria in 1866 resulted in the extinction of the Germanic 
Confederation and the absorption of Hanover, Hesse Cassel, Nassau and the free 
city of Frankfort, by Prussia. 

The North German Union was then created under the presidium of the Crown of 
Prussia, and our Minister to Berlin, George Bancroft, thereupon recognized officially 
not only the Prussian Parliament, but also the Parliament of the North German 
States, and the collective German Customs and Commerce Union, upon the ground 
that by the paramount constitution of the North German United States, the King of 
Prussia, to whom he was accredited, was at the head of those several organizations 
or institutions; and his action was entirely approved by this Government. Mes- 
sages and Documents, Dep. of State, 1867-8, Part 1, p. 601; Dip. Correspondence, 
Secretary Seward to Mr. Bancroft, Dec. 9, 1867. 

February 22, 1868, a treaty relative to naturalization was concluded between the 
United States and His Majesty, the King of Prussia, on behalf of the North German 
Confederation, the third article of which read as follows: ‘‘The convention for the 
mutual delivery of criminals, fugitives from justice, in certain cases, concluded be- 
tween the United States on the one part and Prussia and other States of Germany on 
the other part, the sixteenth day of June, one thousand eight hundred and fifty-two, 
is hereby extended to all the States of the North German Confederation.” 15 Stat. 
615. This recognized the treaty as still in force, and brought the Republics of Lu- 
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beck and Hamburg within its scope. Treaties were also made in that year between 
the United States and the Kingdoms of Bavaria and Wiirtemburg, concerning 
naturalization, which contained the provision that the previous conventions between 
them and the United States in respect of fugitives from justice should remain in 
force without change. 

Then came the adoption of the Constitution of the German Empire. It found the 
King of Prussia, the chief executive of the North German Union, endowed with power 
to earry into effect its international obligations, and those of his kingdom, and it 
perpetuated and confirmed that situation. The official promulgation of that Con- 
stitution recited that it was adopted instead of the Constitution of the North German 
Union, and its preamble declared that ‘‘His Majesty the King of Prussia, in the 
name of the North German Union, His Majesty the King of Bavaria, His Majesty 
the King of Wiirtemburg, His Highness the Grand Duke of Baden, and His Royal 
Highness the Grand Duke of Hesse and by Rhine for those parts of the Grand Duchy 
of Hesse which are situated south of the Main, conclude an eternal alliance for the 
protection of the territory of the Confederation, and of the laws of the same, as well 
as for the promotion of the welfare of the German people.” As we have heretofore 
seen, the laws of the Empire were to take precedence of those of the individual 
States, and it was vested with the power of general legislation in respect of crimes 

Article 11 read ‘‘The King of Prussia shall be the president of the Confederation, 
and shall have the title of German Emperor. The Emperor shall represent the Em- 
pire among nations, declare war, and conclude peace in the name of the same; enter 
into alliances and other conventions with foreign countries, accredit ambassadors, 
and receive them. * * * So faras treaties with foreign countries refer to matters 
which, according to Article IV, are to be regulated by the legislature of the Empire, 
the consent of the Federal Council shall be required for their ratification, and the 
approval of the Diet shall be necessary to render them valid.”’ 

It is contended that the words in the preamble translated ‘‘an eternal alliance” 
should read “an eternal union,” but this is not material, for admitting that the Con- 
stitution created a composite State instead of a system of confederated States, and 
even that it was called a confederated Empire rather to save the amour propre of 
some of its component parts than otherwise, it does not necessarily follow that the 
Kingdom of Prussia lost its identity as such, or that treaties theretofore entered into 
by it could not be performed either in the name of its King or that of the Emperor. 
We do not find in this Constitution any provision which in itself operated to abro- 
gate existing treaties or to affect the status of the Kingdom of Prussia in that regard. 
Nor is there anything in the record to indicate that outstanding treaty obligations 
have been disregarded since its adoption. So far from that being so, those obligations 
have been faithfully observed. 

And without considering whether extinguished treaties can be renewed by tacit 
consent under our Constitution, we think that on the question whether this treaty 
has ever been terminated, governmental action in respect to it must be regarded as 
of controlling importance. During the period from 1871 to the present day, extradi- 
tion from this country to Germany, and from Germany to this country, has been fre- 
quently granted under the treaty, which has thus been repeatedly recognized by 
both governments as in force. Moore’s Report on Extradition with Returns of all 
Cases, 1890. 
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The learned Chief Justice then quoted with approval the following 
note of Mr. J. C. Bancroft Davis in his notes to his edition of Treaties 
and Conventions between the United States and other Powers: 


The establishment of the German Empire in 1871, and the complex relations of 
its component parts to each other and to the Empire, necessarily give rise to questions 
as to the treaties entered into with the North German Confederation and with many 
of the States composing the Empire. It cannot be said that any fixed rules have 
been established. 

Where a State has lost its separate existence, as in the case of Hanover and Nassau, 
no questions can arise. 

Where no new treaty has been negotiated with the Empire, the treaties with the 
various States which have preserved a separate existence have been resorted to. 


The Chief Justice next quoted with approval the following language 
of Mr. Justice Blatchford, then District Judge, Jn re Thomas (12 Blatch- 
ford, 370), involving the continuance of the extradition treaty of Sep- 
tember 12, 1853, between Bavaria and the United States: 


It is further contended, on the part of Thomas, that the convention with Bavaria 
was abrogated by the absorption of Bavaria into the German Empire. An examina- 
tion of the provisions of the Constitution of the German Empire does not disclose 
anything which indicates that then existing treaties between the several States 
composing the confederation called the German Empire, and foreign countries, were 
annulled, or to be considered as abrogated. 

Indeed, it is difficult to see how such a treaty as that between Bavaria and the 
United States can be abrogated by the action of Bavaria alone, without the consent 
of the United States. Where a treaty is violated by one of the contracting parties, 
it rests alone with the injured party to pronounce it broken, the treaty being, in such 
case, not absolutely void, but voidable, at the election of the injured party, who may 
waive or remit the infraction committed, or may demand a just satisfaction, the 
treaty remaining obligatory if he chooses not to come to a rupture. 1 Kent’s Com. 
174. In the present case the mandate issued by the Government of the United States 
shows that the convention in question is regarded as in foree by both the United 
States and by the German Empire, represented by its envoys, and by Bavaria, 
represented by the same envoy. The application of the foreign government was 
made through the proper diplomatic representative of the German Empire and of 
Bavaria, and the complaint before the commissioner was made by the proper con- 
sular authority representing the German Empire and also representing Bavaria. 


It is a fact that the United States has no extradition treaty with the 
German Empire. It is also a fact that the United States has no naturali- 
zation treaty with the German Empire. It has, however, extradition 
treaties and naturalization conventions with the various States now 
forming part of the German Empire, and both countries regard these 
solemn treaties and conventions as binding upon them in their entirety, 
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notwithstanding the fact that the German Empire has been formed 
since their negotiation. 

If the various diplomatic incidents, which have been cited, and if the 
decisions of the courts of the United States, left any doubt whether the 
treaty of May 1, 1828, concluded between Prussia and the United States 
binds the German Empire, notwithstanding the inclusion of Prussia in 
the North German Confederation and later in the German Empire, 
the express admission by Germany that the treaty with Prussia applies 
to and binds the German Empire, contained in the note of April 5, 1915, 
of the German Minister for Foreign Affairs in discussing the destruction 
of the William P. Frye, an American schooner, by the German auxili- 
ary cruiser Prinz Eitel Friedrich on January 27, 1915, and the accept- 
ance by the United States of that admission in its note of April 28, 1915, 
remove any doubt that a treaty applicable to a state of war, concluded 
by Prussia before it was merged in the North German Confederation 
and later in the German Empire, is binding upon the German Empire.’ 
If the treaty of May 1, 1828, between Prussia and the United States 
binds the German Empire, it is difficult to see how the treaty of April 19, 
1839, concerning the neutrality of Belgium does not bind the German 
Empire, and how the convention of London of May 11, 1867, to which 
Prussia was a party, does not bind the German Empire, for in all three 
cases the treaties were concluded with Prussia before it was merged in 
the North German Confederation and the Empire, and all three treaties 
contemplate a state of war, and indeed the last two were negotiated 
primarily to take effect in time of war. 

The conclusion to be drawn from these diplomatic instances and 
judicial decisions is that the Imperial German Chancellor, Dr. von 
Bethmann Hollweg, was well advised when he informed the Reichstag 
on August 4, 1914, that the invasion and occupation of Luxemburg by 
German troops was a violation of international law. 


1 Another case may be cited to show that Germany does not contend that the 
treaty of 1828 was abrogated by the absorption of Prussia into the North German 
Confederation and the Empire. The Act of Congress of July 26, 1911, entitled “An 
Act to permit reciprocal trade relations with the Dominion of Canada,”’ admitted 
chemical wood pulp, ete., free of duty from Canada, and Germany claimed that 
the favored-nation clause of Article 9 of the treaty with Prussia of 1828 entitled it to 
freedom from export duties. The decision of the Board of General Appraisers levying 
the tax was reversed in the case of The American Express Co. et al. v. United States, 
decided by the United States Court of Custom Appeals in December, 1912. (This 
JouRNAL, Vol. 7, 1913, pp. 891 et seq.) 
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THE HAGUE CONVENTIONS AND THE NEUTRALITY OF BELGIUM AND 
LUXEMBURG 


It is constantly stated that the invasion of Luxemburg and Belgium 
by the German army on August 3, 1914, was a violation of the Hague 
conventions, and Convention No. V of the Second Hague Conference 
respecting the rights and duties of neutral Powers and persons in case 
of war on land is pointed to as proof positive of the assertion. The ar- 
ticles referred to are the following: 

The territory of neutral Powers is inviolable. (Art. 1.) 

Belligerents are forbidden to move troops or convoys of either munitions of war 
or supplies across the territory of a neutral Power. (Art. 2.) 

A neutral Power must not allow any of the acts referred to in Articles 2 to 4 to 


occur on its territory. (Art. 5.) 
The fact of a neutral Power resisting, even by force, attempts to violate its neu- 


trality can not be regarded as a hostile act. (Art. 10.) 


These articles must be considered with Article 20, which limits the 
convention to the contracting Powers, “‘and then only if all the belliger- 
ents are parties to the convention.” 

They do not, however, guarantee neutrality, nor do they prevent a 
state from declaring war against a state wishing to remain neutral, which 
thus becomes a belligerent and loses the benefit of the convention. If 
the Hague conventions were violated by Germany in this matter it 
would appear to be a violation of the spirit, not of the letter, and indeed 
it is difficult to maintain that there was a violation even of the spirit, 
because international law in its present development apparently allows 
nations to go to war whenever they please, and the Hague conventions 
do not modi’y or abridge this provision of the law of nations. 

Convention No. III of the Second Hague Conference, relative to the 
opening of hostilities, states in its preamble that “it is important, in 
order to ensure the maintenance of pacific relations, that hostilities 
should not commence without previous warning; ”’ and Article 1 of the 
convention negotiated to give effect to this provision of the preamble 
states that “the contracting Powers recognize that hostilities between 
themselves must not commence without previous and explicit warning, 
in the form either of a reasoned declaration of war or of an ultimatum 
with conditional declaration of war.” 

Let us now see how far the provisions which have been quoted of 
the two Hague conventions, respecting the rights and duties of neutral 
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Powers and persons in case of war on land, and the convention concern- 
ing the opening of hostilities, apply to the cases of Luxemburg and 
Belgium. 

On the third and fourth days of August, when German armies in- 
vaded Luxemburg and Belgium, all Powers with which Germany was 
then at war were parties to the convention, and thus Article 20 did not 
apply. Germany at that time was at war with Russia and with France, 
both of which countries had ratified the convention. Luxemburg and 
,elzium were likewise contracting Powers, so that, in the war between 
Germany, on the one hand, and Russia and France, on the other, Luxem- 
burg and Belgium were neutral Powers, and all were bound by the pro- 
visions of Convention No. V. It is true that Great Britain was not a 
party to the convention, but war did not exist between Germany and 
Great Britain at the time of the invasion of Belgium, but by reason of 
that invasion Great Britain declared war. It is also true that Austria- 
Hungary was at war with Serbia and that Germany was the ally of 
Austria-Hungary. It is a fact, however, that Germany did not declare 
war against Serbia until August 8, and the fact that a nation is an ally 
does not necessarily mean that it is at war with the enemies of its ally. 
For example, Japan and Germany are at war, but Japan is not at war 
with Turkey, Germany’s ally. Again, Italy is at war with Austria- 
Hungary and with Turkey, but is not at war apparently with Germany, 
the ally of Austria-Hungary and of Turkey. Therefore, when Germany 
invaded Luxemburg and Belgium on August 3d and 4th, Germany was 
only at war with Russia and with France, in which war Luxemburg and 
selgium were neutral. 

The five countries were bound by Convention No. V, and Luxemburg 
and Belgium were beneficiaries of Convention No. V respecting the 
rights and duties of neutral Powers and persons in case of war on land. 
This would seem to be a demonstration that Germany’s action was in 
the teeth of this convention, that it violated neutral territory, that it 
moved troops or convoys of war across neutral territory, which was for- 
hidden, and that Luxemburg and Belgium were bound to oppose the 
violation of neutrality, and that resistance by force to the violation of 
its territory could not be regarded, to quote the language of Article 10 


a hostile act.” 

While this view appears to be technically correct, it must be borne in 
mind that Germany had requested a permission for its armies to pass 
through Luxemburg and Belgium, and that both of these countries 
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were informed that, if they refused permission, the German army would 
force a passage. It is believed that this action on the part of Germany is 
a technical compliance with the terms of the convention relative to the 
opening of hostilities, which requires an explicit warning “in the form 
either of a reasoned declaration of war or of an ultimatum with condi- 
tional declaration of war.’’ This does not mean, however, that Germany 
was justified in insisting upon the right of passage through Luxemburg 
and Belgium, but that, so far as the Hague conventions are concerned, 
Germany complied with other requirements, for the warning served 
upon Luxemburg and Belgium was either a reasoned declaration of war 
or an ultimatum with conditional declaration of war, which created a 
hostile relation between Germany and the two countries, and which 
therefore excluded the application of the convention respecting the 
rights and duties of neutral Powers and persons in case of war on land. 

It is shown elsewhere that Germany was bound by the treaty of 
April 19, 1839, by which it recognized Belgium as a neutralized and inde- 
pendent state, and by the London Declaration of May 11, 1867, by 
which it recognized and guaranteed Luxemburg as a neutralized state. 
By virtue of these treaties, Germany was not in a position to request a 
passage through Luxemburg or Belgium, for by these treaties Luxem- 
burg and Belgium were not merely neutrals, but they were neutralized 
Powers, and by virtue of Convention No. V of the Second Hague Con- 
ference, their territory was inviolable—belligerents could not move 
troops or convoys or munitions of war across their territory, and they 
were hound to resist any and every attempt of this kind to violate their 
neutrality. 

In the course of the discussion of this very grave and important inter- 
national question, it is frequently urged that the action of Belgium in 
holding conversations with France and Great Britain for the protection 
of its neutrality against German invasion constituted such a violation 
of the treaty of 1839 as to liberate Germany from its provisions, and that 
treaties are concluded with the understanding that conditions shall 
remain as they were at the conclusion of the treaty. Admitting, for the 
purpose of discussion, that Belgium’s action was unneutral, it has not 
been hitherto alleged that the action of Luxemburg was unneutral, and, 
as far as Luxemburg is concerned, this argument is without merit. It 
is indeed true that treaties, acceptable at the time of negotiation, 
become irksome in the course of time, but if treaties are not meant to be 
perpetually binding, and if the happening of certain contingencies is 
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to abrogate them, treaties could be concluded for a term of years, sub- 
ject to renewal, or their continuance or abrogation might be made to 
depend upon a contingency stated in clear and unmistakable terms in 
the treaty. 

Now, the great European Powers, parties alike to the Belgium treaty 
and to the Luxemburg treaty, have put themselves on record in this 
matter and, wisely or unwisely, renounced the right to abrogate or to 
modify treaties which had become distasteful or inconvenient to them. 
By Article 14 of the treaty of Paris of 1856, Russia was forbidden to 
keep ships of war in the Black Sea. This provision was obnoxious, not 
only to the interest but to the amour propre of the great empire, and it 
took advantage of the Franco-Prussian War of 1870 to denounce the 
provision in question. The Powers, however, objected to the modifica- 
tion without their consent of the treaty to which they were parties, and 
at the Conference of London, held in 1871, the following protocol was 
signed by all the Powers represented at the conference: 


The plenipotentiaries of the North German Union, of Austria-Hungary, [of 
France],! of Great Britain, of Italy, of Russia, and of Turkey, met to-day in confer- 
nee, recognize that it is an essential principle of the law of nations, that no Power 
can release itself from the engagements of a treaty, nor modify the terms thereof, 
except by the consent of the contracting parties, amicably had. 2 


It would appear, therefore, that the Powers represented at the London 
Conference, in recognizing the sanctity of treaties as an essential prin- 
ciple of the public law of Europe, deliberately tied their hands, and that 
the action of Germany, in so far as Luxemburg is concerned, is in direct 
violation of an obligation assumed in 1867 and observed in the Franco- 
Prussian War, the one war to which it was a party before the outbreak 
of the present great calamity. 


‘The plenipotentiaries of all the countries except France signed the Protocol, 
Jan. 17, 1871. France signed March 13, 1871. For this reason the name of France 
has been inserted in brackets in the text of the Protocol. 

? British & Foreign State Papers, Vol. 61, pp. 1198-1199. 
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February, 1914. 

Britarn. Agreement respecting the delimitation 
of the frontier between the British and French possessions from 
the Gulf of Guinea to the Okpara River. With map. French 
and English texts: G. B. Treaty Series, No. 5, 1914. 


April, 1914. 
Great Britarn—Honpvuras. Arrangement referring to arbitra- 
tion matters relating to the Masica incident. English and Span- 
ish texts: G. B. Treaty Series, No. 10, 1914. 


May, 1914. 

30 GuaTEMALA—GREAT Britain. Additional protocol to the treaty 
of extradition of July 4, 1885. English and Spanish texts: 
G. B. Treaty Series, No. 12, 1914. 


July, 1914. 
30 European War. Spain. Declaration of neutrality in the war 
between Austria-Hungary and Servia. Gaceta de Madrid, 


July 30, 1914. 
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Declaration of neu- 


August, 1914. 

5 EvropEaN War. ARGENTINE REPUBLIC. 

trality in war between Austria-Hungary—Serbia, from July 26; 

Russia—Germany, from Aug. 2; France—Germany, from Aug. 4; 

Great Britain—Germany from Aug. 4; Belgium—Germany from 


Bol. rel. ext. (Argentine Republic), 43:3; Clunet, 42:87 
Declaration of neutrality in war between 


Aug. 5. 
5. EvuRoOPEAN War. SIAM. 
France and Germany. Clunet, 42:116. 
Spain. Declaration of neutrality in war between 
Gaceta de Madrid, Aug. 14, 


14 War. 
Austria-Hungary and Montenegro. 
1914; Clunet, 42:116. 
EvuROPEAN War. Spain. Declaration of neutrality in war between 
Austria-Hungary—France and Great Britain. Gaceta de Madrid, 


16 
Aug. 16, 1914; Clunet, 42:116. 

26 EvuropraNn War. Spain. Declaration of neutrality in war between 
Germany and Japan. Gaceta de Madrid, Aug. 26, 1914; Clunet, 


42:116. 


September, 1914. 
EvuROPEAN War. SPAIN. Declaration of neutrality in war between 
Austria-Hungary and Belgium. Gaceta de Madrid, Sept. 1, 1914; 


1 

Clunet, 42:116. 

5 European War. Declaration between the United Kingdom, 

France and Russia engaging not to conclude peace separately 
English and French texts 


during the present European war. 
G. B. Treaty Series, No. 1, 1915. 
Ratifications exchanged of the conven- 


October, 1914. 
27 GREAT BrITAIN—ITALY. 
tion for the extension to British India of the Anglo-Italian treaty 


of commerce and navigation of June 15, 1883, signed June 15, 
1914. English and Italian texts: G. B. Treaty Series, No. 19, 
1914. 


Convention renewing for a further 
27, 1909.] 


ai, 


November, 1914. 


GreEAT Britain—Norway. 

period of five years the arbitration convention of August 11, 
1904. [See G. B. Treaty Series, No. 8, 1904 and No. 
English and Norwegian texts: G. B. Treaty Series, No. 14, 1914. 
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November, 1914. 

10 Great States. Ratifications exchanged of 
treaty for the advancement of peace, signed at Washington, 
Sept. 15, 1914. Text: G. B. Treaty Series, No. 16, 1914; U.S. 
Treaty Series, No. 602. 

10 Evropran War. Spain. Declaration of neutrality in the war 
between Turkey and the Allies. Gaceta de Madrid, Nov. 10, 
1914; Clunet, 42:116. 

16 CHILE—VENEZUELA. Extradition treaty signed. Spanish text: 
Bol. rel. ext. (Chile), Dec. 1914, p. 63. 

16 Great Brirain—PortuGaL. Agreement providing for the settle- 
ment by arbitration of certain classes of questions which may 
arise between the two governments. English and Portuguese 
texts: G. B. Treaty Series, No. 15, 1914. 

16 Cutte—Co.tomsia. General arbitration treaty signed, Spanish 
text: Bol. rel. ext. (Chie), Dec. 1914, p. 51. 

17 Curte—Cotomsia. Extradition treaty signed. Bol. rel. ezt. 
(Chile), Dec. 1914, p. 53. 

20 Great  Ratifications exchanged of 
treaty relating to the extradition of fugitive criminals between 
certain British protectorates and the Netherlands, signed at 
The Hague Aug. 17, 1914. English and Dutch texts: G. B. 
Treaty Series, No. 18, 1914. 


February, 1916. 

3 Great BritaIN—SwITzeERLAND. Convention signed providing 
for the settlement by arbitration of certain classes of questions 
which may arise between the two governments. English and 
French texts: G. B. Treaty Series, No. 3, 1915. 


May, 1915. 
26 European War. ARGENTINE Repustic. Declaration of neu- 
trality in the war between Italy and Austria. Spanish text: 


B, rel. ext. (Argentine Republic), 44:248. 


June, 1915. 
24 European War. UNITED States. The United States in answer to 


the German note of June 7, renewed its demand that the Frye case 
be settled by direct diplomatic negotiation rather than by a Ger- 
man prize court. Text in SpecIAL SUPPLEMENT to JOURNAL, p. 185. 
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June, 19168. 

28 EvropeaAN War. UNITED States. The British steamship Ar- 
menian, with a cargo of mules from the United States, was de- 
stroyed by submarine off Cornwall, England, twenty-six mem- 
bers of the crew, most of them Americans, losing their lives. 
N. Y. Times, June 29, 1915. 

28 Mexico. General Victoriano Huerta, former President of Mexico, 
and Gen. Pascal Orozco, were arrested by United States officials 
while on a train nearing the Mexican border; they were charged 
with violating American neutrality by planning a Mexican 
revolution. Later they were released on bail. General Huerta 
was again arrested on July 3d at El Paso, and his bail increased 
to $30,000, which he refused to furnish. N. Y. Times, June 29; 
July 4, 1915. 


July, 1916. 

2 Death of Porfirio Diaz, for thirty-five years President of Mexico. 
N. Y. Times, July 3, 1915. 

6 European War. Iraty. Italy established a blockade across the 

Strait of Otranto. N. Y. Times, July 7, 1915. 

EvropEAN War. The United States naval authorities assumed 
control of the German-owned wireless station at Sayville, Long 
Island, to guarantee its neutrality. N.Y. Times, July 8, 1915. 

8 EvurRopPEAN War. GERMANY. Germany replied to the American 
note of June 10, regarding submarine war against merchant 
ships. Text: SPECIAL SUPPLEMENT TO JOURNAL, p. 149. 

9 EvropraNn War. The British steamship Orduna, bound for New 
York and with many American passengers, was attacked near 
Queenstown, by submarine, but escaped. N. Y. Times, July 9, 
1915, 

10 European War. GERMANY—UNITED States. The German 
prize court rendered a decision in the case of the William P. 
Frye, finding the cargo contraband, the sinking justified, but 
admitting that the German Government must pay an indemnity 
for the ship and American cargo under the Prussian-American 
treaties of 1785 and 1799. Text of German note of July 30, 
1915 in SPECIAL SUPPLEMENT to JOURNAL, p. 188. 

12 European War. UNITED StaTteEs—GERMANY. Germany in note 
to the United States formally admits that the Nebraskan, a 
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July, 1916. 


14 


16 


28 


United States merchant ship, was damaged without warning by 
a torpedo from a German submarine and not by a mine as had 
been claimed. Tezt issued by U.S. Dept. of State. 

War. GREAT BrITAIN—UNITED Note sent 
to Great Britain protesting against the practice of the British 
prize courts acting under Orders in Council or other municipal 
legislation not in accordance with the recognized rules of inter- 
national law. Text in SPECIAL SUPPLEMENT to JOURNAL, p. 153. 

EvuropEAN War. UNITED StTaTes—GRreEaT Britain. The United 
States sent note to Great Britain protesting against the seizure 
of the U.S.S. Neches. Text in SpEcIAL SUPPLEMENT to JOURNAL, 
p. 154. 

PANAMA CANAL. The Panama Canal was used for the first time 
by United States battleships, the Missouri, Ohio and Wisconsin 
passing through on their way to San Francisco. N. Y. Times, 
July 17. 

EvuropeEAN War. UNITED STATES—GERMANY. The United States 
sent a third note to Germany relative to the rights of neutral 
passengers on merchant ships. Text in SPECIAL SUPPLEMENT 
to JOURNAL, p. 155. 

European War. UNITED STaTES—GREAT Britain. Note sent 
by Great Britain in answer to the American note of April 2, 
relating to the interference with American trade in the war zone 
and presenting a legal argument to show that Great Britain is 
adhering to the principles of international law as modified by 
modern conditions and exigencies of the present situation. Text 
in SPECIAL SUPPLEMENT to JOURNAL, p. 157. 

EvrorpEAN War. UNITED STaTES—GERMANY. American ship 
Leelawnaw was sunk by German submarine off the northwest 
coast of Scotland, warning being given and the crew towed to 
safety; the vessel was carrying flax (declared contraband by 
Germany) from Russia to Ireland. N. Y. Times, July 27, 1915. 

Haiti. Haitian revolutionists removed President Guillaume Sam 
from the French legation, where he had taken refuge, and killed 
him. ‘The American cruiser Washington arrived at Port-au- 
Prince and landed marines to prevent further fighting. On 
July 29th, Rear Admiral Caperton, with a force of American 
marines and sailors from the cruiser Washington, assumed contro! 
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July, 19165. 
of Port-au-Prince. Two American sailors were killed during a 
night attack by “snipers.” The American control was extended 
to Cape Haytien on August 13th. N.Y. Times, July 29, Aug. 14, 
1915. 

29 Mexico. The United States demanded of the Mexican factional 
leaders that railroad communication between Mexico City and 
Vera Cruz be re-established, to permit the sending of food into 
the capital, where starvation conditions are reported. WN. Y. 
Times, July 30, 1915. 

30 EuvropEAN War. UNITED STATES—GERMANY. Germany replied 
to the American note of June 24th, regarding the sinking of the 
American sailing vessel William P. Frye, stating that a German 
prize court had held that the sinking was justifiable, but that 
the owners should be indemnified; the alternative is offered of 
submitting the whole case to arbitration at The Hague. Text 
in SPECIAL SUPPLEMENT TO JOURNAL, p. 188. 

31 European War. UNITED Britain. Great 
Britain answered the note of the United States of July 16 [14], 
relating to the rights of American citizens under the principles 
and rules of international law, with legal argument in support 
of the practices of Great Britain. Text in SpEcIAL SUPPLEMENT 
TO JOURNAL, p. 163. 

31 EurRopEAN War. UNITED StaTes—GREAT Britain. Great Brit- 
ain answered the note of the United States relative to the Neches. 
Text in SPECIAL SUPPLEMENT TO JOURNAL, p. 162. 


August, 1915. 

2 Mexico. Mexico City for the fourth time came under the control 
of the Carranza faction, General Gonzales occupying the city 
without resistance from the retiring Zapatistas. N. Y. Times, 
Aug. 4. 

3-6 Mexico. Upon the invitation of the United States, the diplomatic 
representatives at Washington of the six Latin American re- 
publics (the ambassadors from Argentine Republic, Brazil and 
Chile, and the ministers from Bolivia, Uruguay and Guatemala), 
met with the Secretary of State of the United States to discuss 
means for ending the chaos in Mexico. N. Y. Times, Aug. 3, 


1915. 
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August, 1916. 


4 


10 


1] 


1] 


EurRoPpEAN War. The French prize court confirmed the seizure of 
the American steamship Dacia, which was transferred from 
German to American registry after the beginning of the war. 
The cargo of cotton was not involved, as Great Britain had stated 
before the vessel sailed that the cotton would not be detained. 
The cotton was purchased by the French government. JN. Y. 
Times, Aug. 5, 17, 1915. Text of decision printed in this 
JOURNAL, p. 1015. 

EurRoPpEAN War. UNITED STtaTES—GREAT Britain. Note verbale 
from British Embassy in regard to the Neches. Text issued by the 
Dept. of State. 

PortuGAL. Bernardino Machado (former Premier) was elected 
President of Portugal, succeeding Manuel de Arriaga, resigned. 
N.Y. Times, Aug. 8. 

Unirep STatTes—GERMANY. The United States accepted the 
offer of Germany for the payment of indemnity in the case of 
the William P. Frye, but proposed that the alternative of 
reference to The Hague Court be also had as a method of in- 
terpreting the disputed points in the treaties with Prussia. Text 
in SPECIAL SUPPLEMENT TO THIS JOURNAL, p. 191. 

Mexico. General Carranza protested to those American govern- 
ments participating in the conference on Mexican affairs and 
warns of the ‘‘dangers which may ensue from a new policy of 
interference.”” N.Y. Times, Aug. 12, 1915. 

Haitr. The Haitian National Assembly elected Gen. Sudre Dar- 
tiguenave, President. N. Y. Times, Aug. 12. 

EvuroPpEAN War. Avustria-HuNGARY—UNITED States. The 
United States replied to the protest of Austria-Hungary against 
the sale of war supplies by American manufacturers to the ene- 
mies of Austria-Hungary. Text in SpecIAL SUPPLEMENT TO 
THIS JOURNAL, p. 166. 

Mexico. An appeal sent by the American Secretary of State, the 
ambassadors from Argentine Republic, Brazil and Chile and the 
ministers from Bolivia, Guatemala and Uruguay, to many 
Mexicans ‘“‘who possess authority and power,” calling upon 
them to devise some means by which Mexican affairs may be 
settled, and proposing a conference of those directing the armed 
movements in Mexico and offering their friendly and disin- 
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August, 1915. 
terested help. Text in Independent, 83:256; N. Y. Times, 
Aug. 14, 1915; N. Y. Times, Aug. 12, 13, 1915. 

18 Peru. Dr. José Pardo inaugurated President of Peru. WN. Y. 
Times, Aug. 19. 

19 European War. The British steamer Arabic sunk off the English 
coast. Two Americans lost their lives. N. Y. Times, Aug. 20, 
1915. 

18 Mexico. General Villa, leader of one of the chief factions in 
Mexico, formally accepted the good offices of the United 
States and other American republics. N. Y. Times, Aug. 19, 
1915. 

21 European War. The British declaration making cotton contra- 
band of war became effective. The declaration was signed 
August 20th. N. Y. Times, Aug. 22, 1915; London Gazette, 
No. 29273. 

21 Evuropran War. Italy declared war on Turkey. JN. Y. Times, 
Aug. 22, 1915. 


September, 1915. 

1 EuropEaAN War. GERMANY—UNITED States. The German 
Ambassador presented a note to the American Secretary of 
State informing him that the instructions of Germany to her 
ambassador concerning the last note of the United States on 
the Lusitania, contained the following passage: “Liners will 
not be sunk by our submarines without warning and without 
safety of the lives of non-combatants, provided the liners do not 
try to escape or offer resistance.”’ Attention was called to the 
fact that this was written before the sinking of the Arabic. Text 
of note: N. Y. Times, Sept. 2, 1915. 

4 UnitTep States—Harti. Rear Admiral Caperton declared martial 
law in Haitian territory occupied by American troops. WN. Y. 
Times, Sept. 5. 

4 EuropeEAN War. UNITED STaTES—GERMANY. The Allan Line 
steamer Hesperian torpedoed on Sept. 8; the United States asked 
Germany for the facts as to the sinking of the Hesperian. N. Y. 
Times, Sept. 6. 

7 Unirep States. The President appointed Frank Lyon Polk, of 
New York, Counsellor for the State Department, to succeed 
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Hon. Robert Lansing, appointed Secretary of State. Biog- 
raphy in Bench and Bar, 10:103. July, N. Y. Times, Aug. 27, 
1915. 

8 EvuropEAN War. UniTep The 
United States informed Austria-Hungary that Ambassador 
Constantin Theodor Dumba was no longer acceptable to the 
American Government because of his attempt to instigate strikes 
in American manufacturing plants engaged in the production of 
war supplies for the allies. Dr. Dumba presented letter of recall 
Sept. 28. N. Y. Times, July 3, 4; Sept. 10; Sept. 29. 

9 European War. Unirep States—GerMANY. The German 
Government handed note to the American ambassador informing 
him that the Orduna had been fired upon by mistake. WN. Y. 
Times, Sept. 13, 14. 

10 Mexico. General Carranza rejected the peace proposals of the 
United States and the Central and South American governments. 
N. Y. Times, Sept. 11. 

16 Unirep Srares—Hartr. A treaty signed at Port au Prince 
which is understood to provide for American supervision 
of Haitian finances and constabulary. N. Y. Times, Sept. 
22. 

19 EvropraAN War. UnitTep StTates—GERMANY. Germany re- 
plied to the American note of August 13th (10th) naming Dr. 
Kepny, of Bremen, Director of the North German Lloyds, as 
expert on the part of Germany to assess damages for the destruc- 
tion of the William P. Frye, and accepting the American proposals 
regarding the submission to the Hague Tribunal of questions 
relating to the interpretation of the treaties of 1785, 1799 and 
1828. It is further agreed by Germany not to destroy American 
vessels carrying conditional contraband, if it is not possible to 
take them into port, but the right is reserved to destroy such 
vessels carrying contraband, wherever such destruction is per- 
missible under the Declaration of London. Text issued by U.S. 
Dept. of State. 

24 European War. UNITED Note 
from Austria-Hungary in answer to the American note of Au- 
gust 16, regarding the sale of munitions of war to belligerents. 
N. Y. Times, Sept. 27. 
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INTERNATIONAL CONVENTIONS 
RATIFICATIONS, ADHESIONS, DENUNCIATIONS 


AGRICULTURE. International Institute of. Rome. May 26, 1906. 
Ratification: 
Colombia, March 24, 1915. R. gén. de dr. int. pub., 22:239. 


PostaL CONVENTION. Rome, May 26, 1906. 
Ratifications: 
Spain, April 20, 1914. Monit., 1914:2809. 
Ecuador, March 24, 1915. 2B. gén. de dr. int. pub., 22:239. 
Peru, March 24, 1915. R. gén. de dr. int. pub., 22:239. 
Honduras, March 24, 1915. R. gén. de dr. int. pub., 22:239. 
North Borneo, by Great Britain, April 1, 1915. R. gén. de dr. 
int. pub., 22:239. 
Denunciation: 
South Nigeria, by Great Britain, from Jan. 12, 1916. R. gén. 
de dr. int. pub., 22:240. 


RADIOTELEGRAPH. London, July 5, 1912. 
Ratifications: 

Brazil, Dec. 18, 1914. R. gén. de dr. int. pub., 22:239. 
Chile, April 21, 1914. B. rel. ext. (Chile), 4:31. 
Colombia, Aug. 25, 1914. R. gén. de dr. int. pub., 22:239. 
Greece, July 24, 1914. R. gén. de dr. int. pub., 22:239. 
Guatemala, July 10, 1914. R. gén. de dr. int. pub., 22:239. 
Morocco, Nov. 2, 1914. R. gén. de dr. int. pub., 22:2: 
Panama, July 14, 1914. R. gén. de dr. int. pub., 22:239. 


WHITE SLAVE CONVENTION. Paris, May 4, 1910. 
Ratifications: 
Belgium, July 30, 1914. R. gén. de dr. int. pub., 22:238; 
Clunet, 42:88; J. O., 1914:1418. 


KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN ! 


Aeronautics. Report of the Advisory Committee for 1914-1915. 
(Cd. 7952.) 114d. 

Africa. Further correspondence respecting contract labor in Portu- 
guese West Africa. (Cd. 7960.) 114d. 

Aliens Act, 1905. Part I.—Statement with regard to expulsion of 
aliens. Part IJ.—9th annual report of H. M. Inspector. For 1914. 
(Cd. 7969.) 314d. 

Aliens, Assistance to destitute. Circular to Boards of Guardians, 
March 31, 1915. 

Belgian bank notes, Proclamation prohibiting the importation of, 
into the United Kingdom. May 5, 1915. (St. R. & O. 1915, No. 428.) 
14d. 

Belgium. Report of the official commission of the Belgian Govern- 
ment on the violation of the rights of nations and of the laws and cus- 
toms of war in Belgium, with preface and plates. 84d. 

Belgium. 13th Report of the Commission of Enquiry into the viola- 
tion of international law and of the laws and customs of war. 114d. 

Contraband of war. Proclamation, May 27, 1915, making certain 
further additions to and amendments in the list of articles to be treated 
as. (St. R. & O. 1915, No. 507.) 114d. 

Censorship, Memorandum on the. (Cd. 7679.) 1%d. 

Defence of the Realm (Amendment) Act. (No. 3.) (5 Geo. V, 
Ch. 42.) 1d. 

Defence of the Realm Regulations, 1914. Order in Council further 
amending. (St. R. & O. 1915, No. 384.) 14d. 

———. Order in Council, June 2, 1915, further amending. (St. R. 
& O. 1915, No. 532.) 114d. 

. Order in Council, June 10, 1915, further amending regula- 
tions. (St. R. & O. 1915, No. 551.) 1%d. 


1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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——. Order in Council, July 6, 1915, further amending. (St. R. & 
O. 1915, No. 634.) 14d. 

Defence of the Realm Regulations, 1915. (St. R. & O. 1915, No. 552.) 
1} 6d. 

——. Order in Council, July 6, 1915, applying to certain specified 
areas. (St. R. & O. 1915, No. 628.) 14d. 

Emergency legislation, Manual of. Financial edition comprising all 
Acts of Parliament, Proclamations, Orders, etc., passed and made in 
consequence of the war and specially affecting financial interests, to 
June 4, 1915. 1s. 3d. 

——. Supplement No. 3 to April 30, 1915. (In continuation of 
Supplement No. 2.) 2s. 10d. 

Enemies, Legal proceedings against. Rules made by the Lord Chan- 
cellor of Ireland under the Legal Proceedings against Enemies Act. 
April 15, 1915. (St. R. & O. 1915, No. 363.) 14d. 

European War. Collected diplomatic documents relating to 
the outbreak of the European War. With index. (Cd. 7860.) 
ls. 4d. 

————. Further correspondence regarding gifts from the oversea 
Dominions and Colonies. (Cd. 7875.) 1s. 5d. 

———. Return showing number of rescues effected from German 
warships by H. M. vessels and from H. M. vessels by German warships, 
respectively. (Cd. 7921.) 1d. 

———. The Great War and How it Arose. The truth about German 
atrocities. (Founded on the Report of the Committee on Alleged 
German Outrages.) 14d. 

Exportation Restriction Act. 5 & 6, Geo. V, Ch. 52. 1d. 

Exportation prohibition and restriction. Order in Council, June 24, 
1915, further varying proclamation of Feb. 3, 1915. (St. R. & O. 1915, 
No. 606.) 14d. 

. Proclamation, June 25, 1915, prohibiting the exportation of 
all articles to the Netherlands unless consigned as therein specified. 
(St. R. & O. 1915, No. 608.) 1'4d. 

. Order in Council, July 8, 1915, further varying proclamation 


of Feb. 3, 1915. (St. R. & O. 1915, No. 632.) 14d. 

Falaba, 8. S. Proceedings on a formal investigation into the loss of. 
Ist, 2nd, 3rd and 4th days. Each 1s. 

Fugitive Offenders. Act to enable the Fugitive Offenders Act, 1881, 
to be extended to protected states. (5 Geo. V, Ch. 39.) 1d. 
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German outrages, alleged. Report of committee on, with maps. (Cd. 
7894.) 74d. 

——. Appendix to the report. Depositions, diaries, proclamations, 
ete. (Cd. 7895.) 2s. 1d. 

German outrages, Report on by committee appointed by H. M. 
Government, presided over by the Right Hon. Viscount Bryce. With 
maps, 4)4d.; without maps, 2d.; with evidence and documents, deposi- 
tions, diaries, proclamations, etc. 9d. 

Lusitania. Proceedings on a formal investigation into the loss of the 
steamship. Ist to 3rd days. Is. each. 

——. 5th day. Is. 

Merchant shipping, Prevention of accidents, Safety of life at sea. 
Order in Council, June 2, 1915, postponing the coming into operation of 
the Merchant Shipping (Convention) Act, 1914, until January 1, 1916. 
(St. R. & O. 1915, No. 582.) 14d. 

Ministry of Munitions. Order in Council, June 16, 1915. (St. R. & 
O. 1915, No. 580.) 14d. 

—. 5 & 6 Geo. V, Ch. 51. 1d. 

Munitions of War Act. 5 & 6, Geo. V, Ch. 54. 2%d. 

Navy and army services, warlike operations and other expenditures 
arising out of the war. Supplementary vote of credit, two hundred and 
fifty million pounds. (H. C. Rept. 258.) 1d. 

Press Bureau, Official. Memorandum on the. (Cd. 7680.) id. 

Prisoners of war (British) and interned civilians in Germany, 
Reports by United States officials on the treatment of. (Cd. 7861.) 
4d. 

———. Further correspondence with the United States Ambassador 
respecting the treatment of British prisoners of war and interned civilians 
in Germany. (Cd. 7961.) 314d. 

——. Treatment of, in England and Germany, during the first 
eight months of the war. (Cd. 7862.) 2d. 

. Note from the United States Ambassador transmitting a 
report, dated June 8, 1915, on the conditions existing in the internment 
camp at Rhuleben. (Cd. 7863.) 14d. 

. Correspondence with the United States Ambassador re- 
specting the treatment of British prisoners of war and interned civilians 
in Germany. (Cd. 7959.) 74d. 

Prizes captured during the European war, Accession of Russia to the 
convention of November 9, 1914, between the United Kingdom and 
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France relating to, signed at London, March 5, 1915. (Treaty series, 
1915, No. 4.) Amended version. 1d. 

Prize Court Rules, 1914. Order in Council further amending. (St. 
R. & O. 1915, No. 387.) 114d. 

Prize Courts Act. 5 & 6, Geo. V, Ch. 57. 14d. 

Prize Droits. Report to H. M. Treasury on droits of the Crown and 
of admiralty in time of war, by H. C. Rothery, C. B., Registrar of the 
High Court of Admiralty, 1853-1878. Revised and annotated by E. 8. 
Roscoe, Admiralty Registrar. 5s. 3d. 

Russian Customs Tariff. Translation of the new temporary customs 
tariff, showing the former and revised rates of import duty. (Cd. 7854.) 
9d. 

Trading with the enemy. Proclamation concerning China, Siam, 
Persia, and Morocco. June 25, 1915. (St. R. & O. 1915, No. 609.) 
1 Vd. 

———. Rule made by the Lord Chancellor under the Trading with 
the Enemy Amendment Act, 1914, as to lodgment of money in court. 
(St. R. & O. 1915, No. 386.) 14d. March 13, 1915. 

Warlike stores. Order in Council, May 20, 1915, varying procla- 
mation of Feb. 3, 1915, on prohibition of exports. (St. R. & O. 1915, 
No. 492.) 14d. 

———. Order in Council, June 2, 1915, further varying above proc- 
lamation. (St. R. & O. 1915, No. 530.) 1%d. 

War Loan Act. 5 & 6, Geo. V, Ch. 55. 1d. 


UNITED STATES ” 


Commercial associations in France, with summary of governmental 
activities in promoting commerce. By A. J. Wolfe. 1915. 75 p. 
(Special agents series 98.) Foreign and Domestic Commerce Bureau. 
Paper, 10c. 

Commercial laws of England, Scotland, Germany, and France. (With 
bibliographies.) By A. J. Wolfe, with E. M. Borchard. 1915. 127 p. 
(Special agents series 97.) Foreign and Domestic Commerce Bureau. 
Paper, 15c. 

Copyright. Proclamation extending benefits of Act of March 4, 1909, 


? When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. 
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concerning copyright controlling parts of instruments serving to repro- 
duce mechanically musical works, to subjects of Italy. May 1, 1915. 
lp. (No. 1292.) State Dept. 

Diplomatic and consular service. Classification of diplomatic secre- 
taries, consuls general and consuls. April 20, 1915. 9p. State Dept. 

embargo. Articles whose export is prohibited by neutral European 
countries. Corrected to May 1, 1915. 17 p. State Dept. 

Foreign tariff notes, No. 15, 1915. pp. 35-70. Foreign and Domestic 
Commerce Bureau. Paper, 5c. 

France, Customs tariff of, revised to August, 1910. Reprint, 1915, 
with corrections. Foreign and Domestic Commerce Bureau. Paper, 
L5e. 

Fur-bearing animals in Alaska, Regulations for protection of. May 24, 
1915. 3p. Commerce Dept. 

Fur seals and other life of Pribilof Islands, Alaska, in 1914. [With 
bibliography.] June 19, 1915. 172 p. 18 pl. 24 maps. Fisheries 
Bureau. Paper, 50c. 

India, British India, with notes on Ceylon, Afghanistan, and Tibet. 
By H. D. Baker and other consular officers. 1915. 638 p. il. 1 pl. 
6 p. of pl. map. (Special consular reports 72.) Foreign and Domestic 
Commerce Bureau. Cloth, $1.00. 

Insular possessions of the United States and two American occupa- 
tions of Cuba, Government publications sold by Supt. of Documents 
concerning. June, 1915. 40 p. (Price list 32, 4th ed.) Govt. Printing 
Office. 

International law topics and discussions, 1914. George Grafton Wil- 
son. Naval War College. 1915. 169 p. Cloth, 35c. 

Military laws of the United States, 1915. 5thed. 752p. (War Dept. 
doc. 472.) Cloth, $1.10. War Dept. 

Neutrality. Diplomatic correspondence with belligerent governments 
relating to neutral rights and commerce. Printed and distributed 
May 27, 1915. [The “White Book.”] State Dept. Paper, 50c. 

Neutrality, Proclamation of, between Italy and Austria-Hungary. 
May 24, 1915. (No. 1294.) State Dept. 

Opium. Law and regulations concerning. 11 p. (Regulations 16 
revised.) Treasury decision 2211. 

Panama Canal. Official handbook. 1915. 58 p. il. map. War 


Dept. 
Panama Canal and Canal Zone, List of Government publications for 
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sale by Supt. of Documents. May, 1915. 20p. (Price list 61, 2d ed.) 
Govt. Printing Office. 

Pan-American Financial Congress, Washington, D. C., May, 1915. 
Addresses of the President of the United States, the Secretary of State, 
the Secretary of Treasury, the Secretary of Commerce, the Director Gen- 
eral of the Pan-American Union, Chas. 8. Hamlin, governor of the Fed- 
eral Reserve Board, Joseph E. Davies, chairman of Federal Trade Com- 
mission, Paul M. Warburg, member of Federal Reserve Board, Samuel 
Hale Pearson, of the Argentine delegation, and Mortimer L. Schiff; 
memoranda submitted by Uruguay, Nicaragua, Salvador, Bolivia, Ar- 
gentina, Ecuador, Paraguay, Panama, Dominican Republic, Peru, 
Leopold Frederick, financial adviser of American Smelting & Refining 
Co., ete., Chile, Venezuela, Colombia, John Clausen, special repre- 
sentative of San Francisco Chamber of Commerce; group confer- 
ence reports from Argentina, Bolivia, Brazil, Chile, Colombia, Costa 
tica, Cuba, Dominican Republic, Ecuador, Guatemala, Honduras, 
Nicaragua, Panama, Paraguay, Peru, Salvador, Uruguay, Venezuela; 
report of committee on uniformity of laws relating to trade, commerce 
and international commer=ial court; report of general committee on 
transportation and communication, summary of group conference re- 
ports; concluding address of Secretary of Treasury; letter written by 
Secretary of Treasury to each delegate on future work of conference. 
Treasury Dept. 

Pan-American Scientific Congress, Second, to be held in Washington, 
Dec. 27, 1915-Jan. 8, 1916. Preliminary program. April 15, 1915. 
(English and Spanish editions.) State Dept. 

Rio Grande River. Discussion of best mode to render immovable Rio 
Grande boundary and conserve flood waters. 1915. 14 p. Int. Comm. 
for Equitable Distribution of Waters of the Rio Grande. 

———. Supplementary report. 1915. 12 p. International Commis- 
sion, ete. 

Ship purchase bill, Hearings on maintenance of lobby to influence 
legislation on. 1915. 485 p. Senate Special Committee on Alleged Ship 
Purchase Lobby. 

Trade-marks, Registration of, in Latin-America. Preliminary report. 
June, 1915. (Tariff series, 31.) 8 p. Foreign and Domestic Commerce 
Bureau. Paper, 5e. 


Geo. A. FINcH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 


BRITISH PRIZE COURT DECISIONS 


THe Kim, THE ALFRED NOBEL, THE BJORNSTERJNE BJORNSON, AND 
THE FRIDLAND 


Decided September 16, 1915 


The PresIDENT (the Right Hon. Sir Samuel Evans): In the course 
of the proceedings in this case various undertakings were given by the 
parties with regard to the destination of any particular parts of the 
cargo which must be released. There being no withdrawal of the 
undertakings, I will assume that they hold good. 

The cargoes which have been seized, and which are claimed in these 
proceedings, were laden on four steamships belonging to neutral owners, 
and which were under time charters to an American corporation, the 
Gans Steamship Line. John H. Gans, the president of the company, is 
He has resided in America for some years; but he has not 


a German. 
The general agent of the company in Europe was 


been naturalized. 
one Wolenburg, of Hamburg. 

The four ships were the Alfred Nobel (Norwegian), the Bjornsterjne 
Bjornson (Norwegian), the Fridland (Swedish), and the Kim (Nor- 
wegian). They all started within a period of three weeks in October 
and November last on voyages from New York to Copenhagen with 
very large cargoes of lard, hog and meat products, oil stocks, wheat, 
and other foodstuffs; two of them had cargoes of rubber and one of 
hides. They were captured on the voyage, and their cargoes were 
seized on the ground that they were conditional contraband alleged to 
be confiscable in the circumstances; with the exception of one cargo 
of rubber, which was seized as absolute contraband. 

The court is now asked to deal only with the cargoes. All questions 
relating to the capture and confiscability of the ships are left over to be 
argued and dealt with hereafter. 

It is necessary to note the various dates of sailing and capture. They 


are as follows: 
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Date of Sailing. Date of Capture. 
Alfred Nobel ... 20th October 1914. 5th November 1914. 
28th 


Upon some of these dates may depend questions touching what 
Orders in Council are applicable. One Order in Council, adopting with 
modifications the provisions of the convention known as the Declara- 
tion of London, was promulgated on the 20th August 1914, and another 
on the 29th October 1914. Proclamations as to contraband, absolute 
and conditional, were issued on the 4th August, 2lst September, and 
29th October 1914. 

It is useful to note here, in order to avoid any possible misconception 
or confusion, that the later Order in Council of the 11th March 1915 
(sometimes called the Reprisals Order) does not affect the present 
cases in any way. 

Before proceeding to state the result of the examination of the facts 
relative to the respective cargoes and claims, a general review may be 
made of the situation which led up to the despatch of the four ships 
with their cargoes to a Danish port. 

Notwithstanding the state of war, there was no difficulty in the way 
of neutral ships trading to German ports in the North Sea, other than 
the perils which Germany herself had created by the indiscriminate 
laying and scattering of mines of all description, unanchored and float- 
ing outside territorial waters in the open sea in the way of the routes of 
maritime trade, in defiance of international law and the rules of conduct 
of naval warfare, and in flagrant violation of the Hague Convention to 
which Germany was a party. Apart from these dangers, neutral ves- 
sels could have, in exercise of their international right, voyaged with 
their goods to and from Hamburg, Bremen, Emden, and any other 
ports of the German Empire. There was no blockade involving risk 
of confiscation of vessels running or attempting to run it. Neutral 
vessels might have carried conditional and absolute contraband into 
these ports, acting again within their rights under international law, 
subject only to the risk of capture by vigilant warships of this country 
and its Allies. 

3ut the trade of neutrals—other than the Scandinavian countries 
and Holland—with German ports in the North Sea, having been ren- 
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dered so difficult as to become to all intents impossible, it is not sur- 
prising that a great part of it should be deflected to Scandinavian ports 
from which access to the German ports in the Baltic and to inland 
Germany by overland routes was available, and that this deflection 
resulted, the facts universally known strongly testify. The neutral 
trade concerned in the present cases is that of the United States of 
America; and the transactions which have to be scrutinized arose from 
a trading, either real and bona fide, or pretended and ostensible only, 
with Denmark, in the course of which these vessels’ sea voyages were 
made between New York and Copenhagen. 

Denmark is a country with a small population of less than three 
millions; and is, of course, as regards foodstuffs, an exporting, and not 
an importing, country. Its situation, however, renders it convenient 
to transport goods from its territory to German ports and places like 
Hamburg, Altona, Liibeck, Stettin, and Berlin. 

The total cargoes in the four captured ships bound for Copenhagen 
within about three weeks amounted to about 73,237,000 Ibs. in weight. 
(These weights and other weights which will be given are gross weights 
according to the ship’s manifest.) Portions of these cargoes have been 
released, and other portions remain unclaimed. 

The quantity of goods claimed in these proceedings is very large. 
Altogether the claims cover about 32,312,000 Ibs. (exclusive of the 
rubber and hides). 

The claimants did not supply any information as to the quantities 
of similar products which they had supplied or consigned to Denmark 
previous to the war. Some illustrative statistics were given by the 
Crown, with regard to lard of various qualities, which are not without 
significance, and which form a fair criterion of the imports of these and 
like substances into Denmark before the war; and they give a measure 
for comparison with the imports of lard consigned to Copenhagen after 
the outbreak of war upon the four vessels now before the court. 

The average annual quantity of lard imported into Denmark during 
the three years 1911 to 1913 from all sources was 1,459,000 Ibs. The 
quantity of lard consigned to Copenhagen on these four ships alone 
was 19,252,000 Ibs. Comparing these quantities, the result is that these 
vessels were carrying towards Copenhagen within less than a month, 
more than thirteen times the quantity of lard which had been imported 
annually to Denmark for each of the three years before the war. 

To illustrate further the change effected by the war, it was given in 
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evidence that the imports of lard from the United States of America to 
Scandinavia (or, more accurately, to parts of Europe other than the 
United Kingdom, France, Belgium, Germany, the Netherlands, and 
Italy) during the months of October and November 1914 amounted to 
50,647,849 lbs. as compared with 854,856 Ibs. for the same months in 
1913—showing an increase for the two months of 49,792,993 lbs.; or in 
other words the imports during those two months in 1914 were nearly 
sixty times those for the corresponding months of 1913. 

One more illustration may be given from statistics which were given 
in evidence for one of the claimants (Hammond and Swift): In the 
five months, August-December 1913, the exports of lard from the United 
States of America to Germany were 68,664,975 lbs. During the same 
five months in 1914 they had fallen to a mere nominal quantity, 23,800 
lbs. On the other hand, during those periods, similar exports from the 
United States of America to Scandinavian countries (including Malta 
and Gibraltar, which would not materially affect the comparison) rose 
from 2,125,579 lbs. to 59,694,447 Ibs. 

These facts give practical certainty to the inference that an over- 
whelming proportion (so overwhelming as to amount to almost the 
whole) of the consignments of lard in the four vessels we are dealing 
with, was intended for, or would find its way into Germany. 

These, however, are general considerations, important to bear in 
mind in their appropriate place; but not in any sense conclusive upon 
the serious questions of consecutive voyages, of hostile quality, and of 
hostile destination, which are involved before it can be determined 
whether the goods seized are confiscable as prize. 

The dates of sailing and capture have been given with an intimation 
that they may have a bearing upon the law applicable to the cases. 
The Alfred Nobel, the Bjornsterjne Bjornson, and the Fridland started 
on their voyages in the interval between the making of the two Orders in 
Council of the 20th August and the 29th October. The Kim commenced 
her voyage after the latter Order came into force. By the Proclamation 
of the 4th August all the goods now claimed (other than the rubber and 
the hides) were declared to be conditional contraband. The cargoes 
of rubber seized were laden on the Fridland and the Kim. Rubber was 
declared conditional contraband on the 2lst September 1914; and 
absolute contraband on the 29th October. Accordingly the rubber on 
the Fridland was conditional contraband; and that on the Kim was 
absolute contraband. The hides were laden on the Kim. Hides were 
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declared conditional contraband on the 21st September 1914. No con- 
tention was made on behalf of the claimants that the goods were not to 
be regarded as conditional or absolute contraband, in accordance with 
the respective proclamations affecting them. That is to say, it was 
admitted that the goods partook of the character of conditional or 
absolute contraband under the said proclamations, and were to be 
dealt with accordingly. 

The law can best be discussed, and can only be applied after ascer- 
taining the facts. 

[The following summary is substituted for the detailed analysis and extended exam- 
ination of the facts in each case made by the court before dealing with the legal ques- 


tions involved. | 

According to the figures given to the court by the Law Officers of the Crown five 
American firms were consignors of lard and meat products on the four vessels (four 
on each of the vessels and one on two of them), to the following extent: 


Lbs. 
Morris & Co. (with Stern & Co.)..... 6,868,213 


Hammond & Co. (with Swift & Co.)...............000- 3,397,005 


2,602,009 


The portions of the cargoes which were released and those which were not claimed, 
the court stated, would be dealt with in a separate judgment. Some overlapping 
appears in the following figures, as some parts of the cargoes were claimed by the 
consignors, and also by some alleged vendees. For these and other reasons, the court 
stated, some corrections in the figures may become necessary. 

Direct claims were made by the five American shippers and consignors of the goods 
laden on the four ships, who allege that the goods had remained their property, and 
base their claims upon ownership at the time of seizure. These claims were made 
and considered as follows: 

Morris & Co. (with Stern & Co. a subsidiary company whose case, by request of 
counsel, was treated as identical with the Morris claim) make a direct claim for 
5,176,327 lbs. of goods laden on the four ships and there are subclaims of their alleged 
vendees amounting to 1,394,407 Ibs. 

Morris & Co. had a large business with Germany before the war, conducted by 
agents at Hamburg, named McCann and Fry. After the outbreak of the war, these 
agents moved to Copenhagen and the transactions relating to the seized shipments 
were conducted by them, and McCann was named in the bills of lading as the “ Party 
to be notified.”” He had no business in Denmark before the war and no office in 
Copenhagen, the company’s business for that territory having been carried on by 
another agent stationed in Copenhagen but he took no part in the transactions re- 
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lating to these shipments. The instructions from claimants to their Hamburg agents 
concerning the change of quarters to Copenhagen were not produced in evidence nor 
any explanation offered, nor was any correspondence passing between them concern- 
ing these transactions produced, or affidavits submitted by the agents in explanation 
of their part in the transactions. McCann and Fry, after moving to Copenhagen, 
formed a company under the name of the ‘‘ Dansk Fedt Import Kompagnie”’ with a 
capital of 1201, which in about five weeks imported lard and meat to the value of 
about 280,0001. On January 24, 1915 McCann sent a cable from Copenhagen to 
Morris & Co. in New York, which was intercepted by the British censor, reading 
‘Don’t ship any lard Copenhagen, export prohibited,” and afterwards goods like 
lard and fat-backs were consigned by Morris & Co. to Genoa, Italy not then having 
joined the war. The court took notice of the prohibitions enacted by the Scandina- 
vian countries against the exportation of foodstuffs and other commodities, and al- 
though the cablegram referred to was subsequent to the seizure of the cargoes in 
question, the court stated that the cablegram testified that lard was not required by 
or for Denmark, and that the previous importations into Copenhagen were in the 
main a mere stage in its passage into Germany. 

The evidence put forward in support of the direct claim of Morris & Co. was an 
affidavit of the assistant secretary and treasurer of the company, sworn in Chicago 
on May 27, 1915, in which it was stated that Morris & Co. had “for many years 
shipped considerable quantities of its products to Denmark, both directly to Copen- 
hagen and through adjacent branch houses,” the sale of which ‘‘was made either 
through Morris Packing Company, a corporation of Norway, or an individual 
salaried employee of the claimant,” both of whom “always had strict instructions 
from the claimant to confine sales to Denmark, Scandinavian countries, and Russia, 
and not to sell to any other countries, owing to the fact that the claimant has agents 
in other countries, and it is essential that said agent’s operations be strictly confined 
to his own district.” Concerning the goods before the court, the affidavit 
states: 

In the month of October, 1914, the claimant shipped on board the Norwegian 
steamship Alfred Nobel [the paragraphs in the affidavits relating to the other three 
steamships are identical] the goods particulars of which are set out in the schedule to 
this affidavit. The whole of said goods was shipped ‘to order’ Morris & Company, 
notify claimant’s agent in Copenhagen (said agent being a native born citizen of the 
United States of America) for sale on consignment in the agent’s own district in the 
ordinary course of business. The standing instructions to the agent that no sales 
were to be made outside the agent’s district were never withdrawn by the claimant. 


No particulars or summaries of the quantities or character of the company’s products 
shipped to Denmark for the years before the war are given, no reference is made to 
any German market to be supplied from Denmark, the name of the agent in Copen- 
hagen is not disclosed and the formation of the Dansk Fedt Kompagnie is not alluded 
to. None of the original books of account, or other usual commercial documents 
which must have been kept by or for the agents in Copenhagen, were produced, al- 
though the court, on various occasions during the present war, has pointed out the 
importance of producing original documents fully and promptly when a claim is made. 
In the circumstances, the court regarded the affidavit as wholly insufficient. The 
claimants further failed to contradict or explain a statement, attributed to McCann 
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while on a visit to Hamburg, contained in a letter of November 25, 1914 produced 
by the Crown, “that the provisions on board of that steamer [the Alfred Nobel] 
would never be allowed to reach Copenhagen, because it was too opened-faced a case 
of the lard being intended for Germany to expect any other result.’’ Counsel for 
claimants contended that portions of the cargoes were intended to supply the Sean- 
dinavian countries, which before the war were supplied through Hamburg, but 
admitted that the greater parts of the cargoes would ultimately have found their way 
into Germany. The goods which would reach Germany, he suggested, would supply 
the civil population, but the claimants and their Copenhagen representative failed 
to give any information as to the arrangements for sending the goods to Germany, 
or as to the consignees or ports in Germany to which they were to be sent. 

\rmour & Co. before the war had a subsidiary company at Copenhagen acting as 
agents who, it is said, had always had strict instructions to confine their sales to 
Denmark, other Scandinavian countries, Finland, and Russia, and not to sell to any 
other countries, as the claimants had agents in other countries and the operations of 
each agent were to be strictly confined to his particular district; but the claimants’ 
principal branch was at Frankfort, where their German business was carried on. No 
information was given by claimants as to what became of, or as to what was done at, 
the Frankfort branch after the war. Armour & Co. claim directly 7,819,003 Ibs. of 
goods laden on the four ships, and their alleged vendees claim 1,870,943 Ibs., making 
a total of 9,689,946 Ibs. which was consigned to their agents at Copenhagen within 
one month. With the exception of comparatively small quantities of casings, canned 
beef and fat-backs, the shipments were all lard of various qualities. The average 
monthly quantity of lard exported from the United States to all Scandinavia in 
October and November, 1913, was 427,428 Ibs., but in about three weeks, from Oc- 
tober 20 to November 11, 1914, the company shipped to Copenhagen alone consider- 
ably over twenty times that quantity, and no evidence of what their imports of 
similar products into Germany were during the two or three years before the war was 


produced by the claimants. 

They base their claim on the ground that the goods were their property as neutrals, 
shipped on neutral vessels and consigned to neutrals at a neutral port, and that the 
goods were not intended for sale to or use by or behalf of an enemy government, or 
the armed forces of an enemy. The main evidence in support of the claim was an 
affidavit common in form to the affidavit filed by Morris & Co. An additional state- 
ment is made that the S. S. Kim sailed from New York on November 10, 1914, before 
the claimants had knowledge of the Order in Council of October 29, 1914, “which 
was not received by the State Department at Washington until after the said vessel 
had sailed.’’ The court found that the Order in Council had been notified to the 
American Ambassador on October 30, 1914, and was published in New’ York on No- 
vember 2nd. A further affidavit contains the following statement concerning the 
company’s shipments to Copenhagen after the outbreak of the war: 


None of the goods shipped by Armour & Co. to the Copenhagen company sub- 
sequent to the outbreak of war were sold to the armed forces or to any government 
department of Germany or to any contractor for such armed forces or government 
department. About ninety per cent. of the goods were sold to firms who had been 
customers of the company and established in Denmark and Scandinavia for many 
years. These sales were all genuine sales, and payment was made against documents 
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in the ordinary way, and on delivery Armour & Co.’s interest in the goods absolutely 
ceased. 

The court observed that this statement does not specify what the goods were, or to 
whom or when they were sold, and that ‘‘the statement about the genuine sales of 
ninety per cent. can not refer to the goods in the four ships in question. Such a state- 
ment as to those goods would be wholly untrue; and when he [the deponent] talks 
about payment and delivery of the goods, that must refer to some other goods, because 
those now in question were never delivered.”’ 

Parts of the shipments consisted of 5600 dozen tins of canned beef of 24 oz. each, 
ind the Crown produced evidence that cases of this kind were not usual for civilian 
markets, that large quantities of them had been offered for use in the British army, 
and that these packages could only have been intended for the use of troops in the 
field. Evidence to the contrary was submitted by claimants, but no evidence that 
tins of that kind had ever been sent by them into Denmark before the war or thereto- 
fore to Germany for the civilian population. 

A statement of counsel claimants that ‘‘our case was not that the goods were in- 
tended for consumption in Denmark, but that the persons to whom they were con- 
signed sold them to Germany,” was considered by the court not to be consistent with 
the claim of the company to more than four-fifths of the goods as having remained 
their property, and that less than one-fifth were said to have been sold to consignees. 

As illustrating the nature of the claimants’ business with countries contiguous to 
Germany in November, 1914, the Crown produced in evidence a letter of Novem- 
ber 11, 1914, relating to another vessel, in which the claimant’s representative in 
Rotterdam was reported as stating that Armour & Co. “‘had booked several parcels of 
stuff intended for German buyers on the S. S. Maartensdyk.” ’ 

Claimants did not produce any letter, telegram, contract or other document passing 
between them and their agents in Copenhagen with reference to the goods shipped, 
and no books of account or commercial documents of any kind kept by their agents 
in Copenhagen dealing with the goods was disclosed. 

Swirt & Co. and Hammonp & Co. These two firms were connected and their 
claims were taken as one. Together the goods they shipped amounted to 3,269,191 
lbs., the former company consigning over 2,000,000 Ibs., and the latter over 1,000,000 
lbs. In all cases the consignments were made to their own order. No part of Swift’s 
consignments had been sold or contracted to be sold to any one at the time of seizure, 
but it was alleged that a considerable part of Hammond’s goods had been sold to two 
firms, Buch & Co., and Bunchs Fed., whose subclaims are dealt with separately here- 
after. 

The affidavit in support of the claim was in the same common form as those in the 
last two cases. Before the war a person in Copenhagen conducted the claimants’ 
business in Denmark, but they entrusted the transaction of this business to their 
manager at Hamburg, Mr. H. Peterman. An intercepted cablegram showed that on 
September 1, 1914, Swift and Co. asked him if he recommended consignments of 
meats and lards to a bank at Copenhagen, and if so, what quantities, who would 
sell, and what percentage of invoice they could draw. On September 16th he advised 
the companies to discontinue consigning their products, but later they cabled him to 
range proper storage at Copenhagen for their consignments and made inquiries as 
to obtaining insurance against war risk. On November 17, 1914, after the seizure of 
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the first three vessels and the sailing of the fourth, Swift & Co. wrote to their London 
representative to ‘apply to Mr. H. Peterman, Copenhagen, at which point we have 
opened an office, in order to facilitate the handling of our business in Denmark, under 
the existing disadvantageous conditions. For your guidance, it might be well for us 
to mention that our business in Denmark for many years past has been carried on 
under the jurisdiction of our Hamburg office, Mr. Peterman there having charge of 
same.” Neither Mr. Peterman, nor any one acting for the claimants in Copenhagen, 
nor any one from their Copenhagen bankers, made any affidavit, or gave any evi- 
denee, relating to the business in which the shipments in question were made. Later 
the name of “Davis” was substituted for Peterman in the cablegrams, but no ex- 
planation was offered as to the adoption and use of this alias. No book of account, 
correspondence or document of any kind kept by Peterman or any other agent of 
the claimants at Copenhagen relating to the business was disclosed. 

SuLzBerRGER & Sons Co. This company’s direct claim relates to 1,700,281 Ibs. of 
goods laden on the four ships, and there is a subclaim by Pay & Co. for 845,783 lbs., 
to be dealt with hereafter. The consignments were all to their own order, one Gyth 
of Copenhagen, who was alleged to have been the agent of the company in Denmark 
since August 1, 1914, being the party to be notified. For some years before that date 
Pay & Co. were the agents, and there was a controversy as to whether their agency 
had ceased at the time of seizure. A letter written by them to claimants on July 20, 
1914 stated that sales for the company had been retrograding in Denmark, and no 
evidence was produced to explain the large shipments subsequent to the war. An 
affidavit from claimants alleged that the bills of lading had been despatched to a 
bank in Copenhagen and had been returned, but no correspondence as to this was 
produced nor was there any evidence from any Copenhagen bank. There was little 
trace of what Gyth, the alleged agent, really did, but other people seemed to have 
been more active in the company’s transactions after the war. A letter of Septem- 
ber 21, 1914 written from Hamburg by Sulzberger & Sons Co. to Pay & Co. in Copen- 
hagen stated that ‘It is possible for us to buy great quantities of oleo and lard, etc., 
from America ec. i. f. Stettin,” and asked ‘‘whether it is possible to send the goods 
from America, via Copenhagen to Stettin, if the bill of lading bears the following 
inscription, ‘Party to be notified, Order Pay & Co.’, so that you stand quasi as con- 
signee. You had then to transmit the goods for us to Stettin.’”’ The letter stated 
further that ‘under the critical circumstances prevailing,”’ there is nothing to be done 
with Gyth, but he was afterwards named in all the bills of lading as the party to be 
notified, and no explanation of this circumstance was vouchsafed. Pay & Co. contend 
in their subclaim that they declined to comply with the request contained in the 
above letter. Messrs. Christiansen and Saemann, two German representatives of the 
claimants, were afterwards at Copenhagen and active over the cables. The former 
cabled concerning the war risk on the Fridland, and the latter suggested the dis- 
continuance of selling until the seized cargoes should be released, and again that he 
could ship to Sweden but that guarantee against exportation was required. Saemann 
cabled again in January, 1915, that the exportation of such products from Norway 
had been prohibited, and Pay & Co. also cabled after exportation from Denmark had 
been prohibited not to ship any lard to Copenhagen. The Liverpool agents of the 
claimants inquired by cable if a witness from port of destination should be called to 
show that the goods were not intended for enemy use, but no witness from Copen- 
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hagen gave evidence either orally or by affidavit. No particulars were given of any 
business carried on by the claimants at Copenhagen before the war, and no books of 
account or any documents, except the bills of lading and insurances, were disclosed. 

Cupany & Co. The direct claim of this company is in respect of 176,559 Ibs. of 
lard and beef casings shipped before the Order in Council of October 29th on the A 
Nobel and the Fridland to their own order, party to be notified Schaub & Co. The 
grounds of their claim are that they had sold the goods to Schaub & Co. for the Dan- 
ish business of their firm at Esbjerg, that claimants had drawn upon the consignees 
for the price but the drafts were not accepted by reason of the seizure, and that the 
goods remained the property of the claimants. It was alleged that the lard was to go 
through a refining process at Esbjerg, but whether afterwards the refined lard would 
have been sent to Germany the court regarded as immaterial, if it was at the time of 
seizure on its way to Denmark to a purchaser who intended to put it through a man- 
ufacturing process there. The documents in the case wer put fairly before the 
‘ourt, which concluded that there were bona fide contracts of sale from the claimants 
to Schaub & Co. of Copenhagen, that the goods were on their way to Denmark as 
their real and bona fide destination, and were intended to be imported on their arrival 
into the common stock of the country. 

The court then referred to the question of the admissibility as evidence of a series 
of letters written from Hamburg by Ascher & Co., a firm of dealers in Hamburg well 
acquainted with the trade, to Cudahy & Co., which were intercepted by the British 
authorities, produced before the court by the Crown, and read by the court in a num- 
ber of the cases included in the decision. It was objected that these letters were not 
evidence against any persons or firms other than Ascher & Co. and Cudahy & Co. and 
sught not to be read in any of the other cases. Standing alone, these letters, said the 
court, should not affect the other cases. ‘But it must be remembered,” continued 
the court, “that prize courts are not governed or limited by the strict rules of evidence 
which bind, and sometimes unduly fetter, our municipal courts. Such strict evidence 
would often be very difficult to obtain, and to require it in many cases would be to 
lefeat the legitimate rights of belligerents. Prize courts have always deemed it right 
to recognize well known facts which have come to light in other cases, or as matters 
of public reputation,” citing the Rosalie and Betty, 2 Ch. Rob. 343, and the Stephen 
Hart, Blatch. Prize Cases, at p. 403. The court disposed of the objection in the 
following language: 

The “Ascher” letters having been written to one of the big shippers, and with 
intimate knowledge of this trading and being obviously genuine, and indeed never 
intended to see the light in this court, I consider that on general principles the court 
was entitled to read them and so to inform itself as to this trade generally, without, 
of course, allowing any statement in them to injuriously affect any claimant, espe- 
cially if there was no opportunity for him to deal with them. It is right to add, that 
if | had not been made acquainted with their contents, my decision in every case 
well have been the same. 


Sub-claims by persons or firms chiefly in Denmark, who claim that they had be- 
come the purchasers of goods laden on the various vessels, were made and considered 


as follows: 
Pay & Co. Claim for 1,710,868 lbs. of lard, cotton oil, beef casings, and oleo stock 
shipped on the four vessels by Sulzberger & Sons Co., Morris & Co., and the South 
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Cotton Oil Co. The consignments were to the order of the shippers and the question 
was whether the claimants were merely agents of the consignors or independent 
purchasers. The court found that “the claimants have not shown that the goods 
were sent to them as purchasers, but that they were sent to them as agents for the 
consignors.” 

Tue Proviston IMrort Co., Danish importers and dealers in lard stock carrying 
on business in Copenhagen. Claim for 1,176,050 lbs. of lard and oleo stock shipped 
on the A. Nobel and Fridland by Armour & Co., consignees Armour & Co. of Copen- 
hagen. On the evidence the court found that ‘‘the Provision Import Company were 
bona fide purchasers of the goods they claim.” 

CHRISTENSEN & THOEGERSEN. Claim for 949,110 lbs. of lard and casings shipped 
by Morris & Co. on the A. Nobel and B. Bjornsen, by Cudahy & Co. on the A. Nobel 
and the Fridland, and by Armour & Co. on the Fridland, all the shipments being made 
before the Order in Council of October 29, 1914. Upon the evidence as to whether 
the goods were sent to claimants as selling agents for the shippers or as purchasers 
on their own account, the court concluded ‘that the goods claimed were shipped to 
them as bona fide purchasers, and not as agents.” 

Broépr Levy. Claim for 363,427 lbs. of lard and fat-backs shipped on the Nobel, 
Bjornson, and Kim by Morris & Co. and Armour & Co., part of which is also claimed 
by those two companies. The court found that goods were not sold to the claimants, 
that they had not paid for the goods or become the owners thereof, and that the parts 
claimed by the shippers remained their property at the time of seizure. 

VitgeLM Etwartu. Claim for 149,618 lbs. of lard and oleo stock shipped on the 
Nobel by Cudahy & Co. and The Consolidated Rendering Co., to their own order. 
The court concluded on the evidence ‘‘that the claim made by Elwarth is not a bona 
fide claim on his own behalf. * * * The goods are not claimed by any person en- 
titled to them, and therefore they stand to be treated as goods unclaimed.” 

Peter Bucu & Co. Claim for 752,908 Ibs. of lard, fat-backs and smoked bacon 
shipped by Hammond & Co. to their own order on the Bjornson, Fridland and Kim. 
The court held that ‘‘as no evidence was adduced in support of the claim, it nec- 
essarily fails.” 

J.O. Hansen. Claim for 400,625 Ibs. of lard and fat-backs shipped on the Bjorn- 
son, Fridland and Kim, by Morris & Co. and Armour & Co. to their own order. The 
court found that the claimant “‘has entirely failed to show that he was the purchaser 
or owner of any of the goods.” 

SecetcKe & Co., wholesale dealers in lard and bacon in Copenhagen. Claim for 
275,297 lbs. of lard and fat-backs shipped on the Bjornson and Kim by Morris & Co. 
to their own order, and the court decided that the claimants ‘“‘were bona fide pur- 
chasers of the goods they claim.” 

PEDERSEN for the FAELLESFORENINGEN for DENMARKS BRUGSFORENINGER. Claim 
for 45,219 Ibs. of lard shipped on the Bjornson by Morris & Co. to their own order 
who also claim the goods. The court decided that ‘‘ Pedersen’s firm have failed to 
establish their claim. So far as they are comprised in the claim of Morris & Co. they 
fall to be treated as goods which remain unsold.” 

HENRIQUES AND ZoYDNER. Claim for 81,096 lbs. of lard shipped on the Bjorn- 
son by Morris & Co. to their own order, and the court concluded that ‘the claim of 


this firm has not been established.” 
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Fricast. Claim for 15,750 lbs. of lard shipped by Armour & Co. on the Bjornson 
to their own order. Claimant produced satisfactory documents and the court ac- 
cepted his account ‘‘as a real and bona fide transaction of purchase, and find he had 
become the owner of the goods, and that he purchased them to be used in his own 
business.” 

Korsor MARGARINEFABRIK. Claim for 26,639 lbs. of oleo stock shipped on the 
Fridland and Kim by Morris & Co. to their own order at Christiania, who claim the 
goods on the Fridland. The evidence was unsatisfactory and the court found that 
‘the claim has not been established.’”’ The goods on the Fridland ‘‘must be treated 
as goods of Morris & Co. unsold, and the goods on the Kim as goods unclaimed by 
any person entitled as owner.” 

MARGARINEFABRIK Dania. Claim for 9,004 lbs. of lard on the Fridland, by Morris 
& Co. to their own order at Christiania. The court found the case to be identical 
with the preceding Korsor claim, and held that the claim was not established. 

C. Buncus, Fep., a Danish company. Claim for 3,371 Ibs. of beef-tongues shipped 
on the Fridland by Hammond & Co. to their own order. The court held that ‘this 
is a bona fide claim to goods bought to be dealt with in Denmark, and the claim is 
therefore allowed.” 

Erik VALEUR. Claim for 106,155 lbs. of oleo stock shipped on the Kim by Morris 
& Co. to their own order, and the court find that claimant ‘‘has no ground whatever 
for his allegation that he was the owner of the goods.” 

CHRISTIAN LoEHR, a Dane, and British Vice-Consul in Denmark. Claim for 
$1,952 lbs. of lard shipped on the Nobel by Rumsey & Co. to their own order. Upon 
the documents produced the court saw ‘‘no reason to doubt the bona fides or the 
reality of his purchase as one made for the purposes of his business in Denmark.” 

J. Uttman & Co. Claim for 177,637 Ibs. of rubber shipped on the Fridland and 
Kim by Edward Maurer & Co. and consigned to the claimants. J. ULLMAN is a Swiss 
subject who before the war carried on business as a rubber merchant in Hamburg, 
but after the war transferred his business to Denmark. Rubber was declared condi- 
tional contraband on September 21, 1914, and absolute contraband on October 29, 
1914. It was conditional contraband at the time of shipment on the Fridland, and 
absolute contraband at the time of shipment on the Kim. Its exportation from Den- 
mark was prohibited on October 22, 1914, before either of the shipments. The Crown 
asked condemnation on the ground that the rubber was falsely described in the ship’s 
papers as ‘“‘gum” with the object of misleading, and on the ground that the Fridland 
shipment was confiscable as conditional contraband because it was destined for the 
enemy country and for the use of the enemy government, and the Kim shipment as 
absolute contraband on the ground of destination for the enemy country. While the 
court stated that any concealment or misdescription would weigh heavily against 
neutrals, who are expected to conduct their trade with candor and straight- 
forwardness and without recourse to fraud, it was found upon the facts that the 
misdescription in this case was due to the charterers, and that the claimants took no 
part in it and, aecordingly, shared no responsibility for it. On the other questions in 
the case the court held: ‘‘I cannot arrive at the inference that the rubber was on its 
way to an enemy destination when it was seized; on the contrary, my conclusion from 
the evidence is that the sale to Ullman, and the purchase and payment by him, were 
honest business transactions, and that he intended to add the rubber to his stock in 
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his Denmark business, and to dispose of it in Scandinavia in the very profitable 
market described in his letters, which was created greatly by the stoppage to Scan- 
dinavia of all exports of rubber from or through Germany.” 

W. T. Barro. Claim for 29,771 lbs. of rubber shipped on the Kim on November 11, 
1914 (about a fortnight after rubber was declared absolute contraband) by claimant 
and consigned to one Fritsch, the German vice-consul at Landskrona, Sweden. 
Upon the facts the court “was not satisfied that Baird has made out his claim to be 
owner of the goods, or that any property remained in him after the shipment.” The 
rubber in this case was also described as “gum” and the court found that the claim- 
ant was a party to the misleading description. Taking all the circumstances into 
consideration the court felt “justified in drawing the inference that the rubber was 
on its way to enemy territory through Fritsch, the German consul; and even if the 
claimant had made out his claim to be the owner, I find that the rubber was confis- 
cable as absolute contraband.” 

Marcus & Co. Claim for 18,968 lbs. of hides shipped on the Kim on November 11, 
1914, by Amsinck & Co. of New York to claimants in Copenhagen, who were hide 
merchants dealing largely with Hamburg. Hides were declared conditional contra- 
band on September 21, 1914. It was alleged that the goods were purchased from 
Goldtree Liebes & Co. of Santa Ana, El Salvador, cash to be paid on receipt of goods 
at Copenhagen. Goldtree Liebes & Co. were also merchants at Hamburg, and their 
office there insured the goods. It was further alleged that the goods had been paid 
for by claimants, but the court stated that ‘‘as the goods were consigned ce. i. f. to 
Copenhagen and were to be paid for on receipt of the goods, and as the goods were 
never received by the consignees, and no satisfactory evidence was given of the 
alleged payment, I am not satisfied that the goods ever were the property of the 
claimants as alleged. Besides, the proper inference from such evidence as was ad- 
duced, is, in my opinion, that Marcus & Co. in Copenhagen were merely intermedi- 
aries between Goldtree Liebes & Co., Santa Ana, and Goldtree Liebes & Co. of 
Hamburg, to whom the goods were really destined at the time of seizure.” 

Guaranty Trust Company or New York. Claim, with Newman & Co. and 
Norris & Co., as consignors of 8,795,108 Ibs. of wheat and flour shipped on the Nobel, 
Bjornson and Fridland. The facts were not sufficiently placed before the court, no 
argument was made upon them in behalf of the Crown, and the court adjourned de- 


cision in this case for further argument. 


The details of all the claims have now been set out. I am very sorry 
it has taken so long, but it must be remembered that I had to deal with, 
not with one case, but, I think, with 25 cases. 

With regard to the general character of the cargoes, evidence was 
given by persons of experience that all the foodstuffs were suitable for 
the use of troops in the field; that some—e. g., the smoked meat or 
smoked bacon were similar in kind, wrapping and packing to what was 
supplied in large quantities to the British troops, and were not ordi- 
narily supplied for civilian use; that others, e. g., canned or boiled beef 
in tins, were of the same brand and class as had been offered by Armour 
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& Co. for the use of the British forces in the field; and that the pack- 
ages sent by these ships could have only been made up for the use of 
troops in the field. As against this, there was evidence that goods of 
the same class had been ordinarily supplied to and for civilians. 

As to the lard, proof was given that glycerin (which is in great 
demand for the manufacture of nitro-glycerin for high explosives) is 
readily obtainable from lard. Although this use is possible, there was 
no evidence before me that any lard had been so used in Germany; and 
I am of opinion that the lard comprised ought to be treated upon the 
footing of foodstuffs only. It is largely used in German army rations. 

As to the fat-backs (of which large quantities were shipped) there 
was also proof that they could be used for the production of glycerin— 
Mr. Perkin in his affidavit in answer to that of Mr. George Stubbs, of 
the British Government Laboratory (which dealt with lard and fat- 
backs as materials out of which glycerin was producible), confines his 
observations to lard; and passes by entirely what had been deposed as 
In fact no evidence as against that of Mr. Stubbs was 


to fat-backs. 
offered for the shippers of fat-backs—Mr. Nuttall, a deponent for one 
Sulzberger & Sons Co., says the fat-backs shipped by them 


of them 
But he may 


were not in a condition which was suitable for eating. 
have meant only that they required further treatment before they be- 
come edible. 

There was no market for these fat-backs in Denmark. The Pro- 
curator-General deposed as a result of inquiries that the Germans were 
very anxious to obtain fat-backs merely for the glycerin they contain. 
In these circumstances it is not by any means clear that fat-backs 
should be regarded merely as foodstuffs in these cases, and in the ab- 
sence of evidence to the contrary, it is fair to treat them as materials 
which might either be required as food, or for the production of glycerin. 

The convenience of Copenhagen for transporting goods to Germany 
need hardly be mentioned. It is in evidence that the chief trade be- 
tween Copenhagen and Germany since the war was through Liibeck, 
Stettin and Hamburg. The sea-borne trade of Liibeck has increased 
very largely since the war. It was also sworn in evidence that Liibeck 
was a German naval base. Stettin is a garrison town, and is the head- 
quarters of army corps. It has also shipbuilding yards where warships 
are constructed and repaired. It is Berlin’s nearest seaport. It will be 
remembered that one of the big shipping companies asked a Danish 
firm to become nominal consignees for goods destined for Stettin. 


| 
| 
| 
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Hamburg and Altona had ceased to be the commercial ports dealing 
with commerce coming through the North Sea. They were headquarters 
of various regiments. Copenhagen is also a convenient port for com- 
munication with the German naval arsenal and fortress of Kiel and its 
canal, and for all places reached through the canal. These ports may 
properly be regarded, in my opinion, as bases of supply for the enemy, 
and the cargoes destined for these might on that short ground be con- 
demned as prize. But I prefer, especially as no particular cargo can 
definitely be said to be going to a particular port, to deal with the cases 
upon broader grounds. 

Before stating the inferences and conclusions of fact, it will be con- 
venient to investigate and ascertain the legal principles which are to be 
applied according to international law, in view of the state of things as 
they were in the year 1914. 

While the guiding principles of the law must be followed, it is a truism 
to say that international law, in order to be adequate, as well as just, 
must have regard to the circumstances of the times, including “the 
circumstances arising out of the particular situation of the war, or the 
condition of the parties engaged in it.’”” The Jonge Margaretha; (vide 
1. Ch. Rob. 189—and Chancellor Kent’s Commentaries, p. 139). 

Two important doctrines familiar to international law come prom- 
inently forward for consideration; the one is embodied in the rule as to 
‘“eontinuous voyage,” or “continuous transportation’’; the other re- 
lates to the ultimate hostile destination of conditional and absolute 
contraband respectively. 

The doctrine of ‘continuous voyage”’ was first applied by the Eng- 
lish prize courts to unlawful trading. There is no reported case in our 
courts where the doctrine is applied in terms to the carriage of contra- 
band. But it was so applied and extended by the United States courts 
against this country in the time of the American Civil War; and its 
application was acceded to by the British Government of the day; and 
was, moreover, acted upon by the International Commission which sat 
under the treaty between this country and America, made at Washing- 
ton on the 8th May 1871, when the commission, composed of an Italian, 
an American, and a British delegate, unanimously disallowed the claims 
in the Peterhoff (5 Wall. 28), which was the leading case upon the sub- 
ject of continuous transportation in relation to contraband goods. 
(The other well known American cases, e. g., the Stephen Hart, Blatch. 
Pr. Car. 387; the Bermuda, 3 Wall. 514; and the Springbok, 5 Wall. 1, 
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considered and applied the doctrine in relation to attempted breaches 
of blockade.) 

I am not going through the history of it, but the doctrine was as- 
serted by Lord Salisbury at the time of the South African War with 
reference to German vessels carrying goods to Delagoa Bay, and as he 
was dealing with Germany, he fortified himself by referring to the view 
of Bluntschli, as the true view as follows: ‘‘If the ships or goods are 
sent to the destination of a neutral port, only the better to come to the 
aid of the enemy, there will be contraband of war, and confiscation will 
be justified.”’ 

It is essential to appreciate that the foundation of the law of contra- 
band, and the reason for the doctrine of continuous voyage which has 
been grafted into it, is the right of a belligerent to prevent certain goods 
from reaching the country of the enemy for his military use. Neutral 
traders, in their own interest, set limits to the exercise of this right as 
far as they can. These conflicting interests of neutrals and belligerents 
are the causes of the contests which have taken place upon the subject 
of contraband and continuous voyages. 

A compromise was attempted by the London Conference in the un- 
ratified Declaration of London. The doctrine of continuous voyage or 
continuous transportation was conceded to the full by the conference 
in the case of absolute contraband, and it was expressly declared that 
“it is immaterial whether the carriage of the goods is direct, or entails 
transshipment, or a subsequent transport by land.’”’ As to conditional 
contraband the attempted compromise was that the doctrine was ex- 
cluded in the case of conditional contraband, except where the enemy 
country had no seaboard. As is usual in compromises, there seems to 
be an absence of logical reason for the exclusion. 

If it is right that a belligerent should be permitted to capture absolute 
contraband proceeding by various voyages or transport with an ulti- 
mate destination for the enemy territory, why should he not be allowed 
to capture goods which though not absolutely contraband, become 
contraband by reason of a further destination to the enemy government 
or its armed forces? And with the facilities of transportation by sea 
and by land which now exist, the right of a belligerent to capture con- 
ditional contraband would be a very shadowy value if a mere consign- 
ment to a neutral port were sufficient to protect the goods. It appears 
also to be obvious that in these days of easy transit, if the doctrine of 
continuous voyage or continuous transportation is to hold at all, it 
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must not only cover voyages from port to port at sea, but also transport 
by land until the real, as distinguished from the merely ostensible, 


destination of the goods is reached. 

In connection with this subject, note may be taken of the communica- 
tion of the 20th January, 1915 from Mr. Bryan, as Secretary of State 
for the United States Government, to Mr. Stone, of the Foreign Rela- 
tions Committee of the Senate. It is, indeed, a state document. In it 
the Secretary of State, dealing with absolute and conditional contra- 
band, puts on record the following as the views of the United States 


Government :— 


The rights and interests of belligerents and neutrals are opposed in respect to con- 
traband articles and trade. * * * The record of the United States in the past is 
When neutral, this government has stood for a restricted list 


not free from criticism. 
As a belligerent, we have contended for a 


of absolute and conditional contraband. 
liberal list, according to our conception of the necessities of the case. 

Ihe United States has made earnest representations to Great Britain in regard to 
the seizure and detention of all American ships or cargoes bona fide destined to neutral 
ports. * * * It will be recalled, however, that American courts have established 
various rules bearing on these matters. The rule of “continuous voyage” has been not 
only asserted by American tribunals, but extended by them. They have exercised 
the right to determine from the circumstances whether the ostensible was the real des- 
tination. They have held that the shipment of articles of contraband to a neutral port 
‘To order”’ (this was of course before the Order in Council of the 29th October), from 
which, as a matter of fact, cargoes had been transshipped to the enemy, is corrobora- 
tive evidence that the cargo is really destined to the enemy instead of to the neutral 
port of delivery. It is thus seen that some of the doctrines which appear to bear 
harshly upon neutrals at the present time are analogous to or out-growths from 
policies adopted by the United States when it was a belligerent. The Government, 
therefore, cannot consistently protest against the application of rules which it has 
followed in the past, unless they have not been practiced as heretofore * * * 
rhe fact that the commerce of the United States is interrupted by Great Britain is 
con equent upon the superiority of her navy on the high seas. History shows that 
whenever a country has possessed the superiority our trade has been interrupted, and 
that few articles essential to the prosecution of the war have been allowed to reach 


its enemy from this country. 


It is not necessary to dilate further upon the history of the doctrine in 
question. 

| have no hesitation in pronouncing that, in my view, the doctrine of 
continuous voyage, or transportation, both in relation to carriage by 
sea, and to carriage by overland, had become part of the law of nations 
at the commencement of the present war, in accordance with the prin- 
ciples of recognized legal decisions, and with the view of the great body 
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of modern jurists, and also with the practice of nations in recent mari- 
time warfare. The result is that the court is not restricted in its vision 
to the primary consignments of the goods in these cases to the neutral 
port of Copenhagen; but is entitled and bound to take a more extended 
outlook in order to ascertain whether this neutral destination was 
merely ostensible, and if so, what the real ultimate destination was. 

As to the real destination of a cargo, one of the chief tests is whether 
it was consigned to the neutral port to be there delivered, for the pur- 
pose of being imported into the common stock of the country. This test 
was applied over a century ago by Sir William Grant in the Court of Ap- 
peal in Prize Cases, in the case of the William (5 Ch. Rob. 385). It was 
adopted by the United States Supreme Court in the unanimous judg- 
ment in the Bermuda (3 Wall. 514), where Chief Justice Chase in de- 
livering the judgment said, ‘‘ Neutrals may convey in neutral ships, 
from one neutral port to another, any goods, whether contraband of 
war or not, if intended for actual delivery at the port of destina- 
tion, and to become part of the common stock of the country or of the 
port.”’ 

Another circumstance which has been regarded as important in 
determining the question of real or ostensible destination at the neutral 
port was the consignment “to order or assigns”’ without naming any 
consignee. In the celebrated case of the Springbok (5 Wallace 1), the 
Supreme Court of the United States acted upon inferences as to destina- 
tion (in the case of blockade) on this very ground. The part of the 
judgment dealing with the matter is as follows: 

That some other destination than Nassau was intended may be inferred, from the 
fact that the consignment, shown from the bills of lading, and the manifest, was to 
order or assigns. Under the circumstances of this trade, such a consignment must be 
taken as a negation that any sale had been made to anyone at Nassau. It must 
also be taken as a negation that any such sale was intended to be made there; for 
had such sale been intended, it is most likely that the goods would have been con- 
signed for that purpose to some established house named in the bills of lading 


The same circumstance was also similarly dealt with in the Bermuda 
(3 Wall.), and in the Peterhoff (see Blatch., p. 540, and 5 Wall. at 
p. 25). 

I am not unmindful of the argument that consignment ‘‘to order’’ is 
common in these days. But a similar argument was used in the Spring- 
bok case, supported by the testimony of some of the principal brokers 
in London to the effect that a consignment ‘to order or assign’”’ was the 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 997 


usual and regular form of consignment to an agent for sale at such a 
port as Nassau. The British Government was petitioned to intervene 
for the shippers; but upon this point the British Foreign Office said that 
‘‘no doubt the form was usual in the time of peace, but that a practice 
which might be perfectly regular in time of peace under the municipal 
regulations of a particular state, would not always satisfy the law of 
nations in time of war, more particularly when the voyage might ex- 
pose the ship to the visit of belligerent cruisers’’; and added that “‘hav- 
ing regard to the very doubtful character of all trade ostensibly carried 
on at Nassau during the war in the United States, and to many other 
circumstances of suspicion before the court, Her Majesty’s Government 
are not disposed to consider the argument of the court upon this point 
as otherwise than tenable.” 

The argument still remains good, that if shippers after the outbreak 
of the war, consign goods of a nature of contraband to their own order 
without naming a consignee, it may be a circumstance of suspicion in 
considering the question whether the goods were really intended for the 
neutral destination, and to become part of the common stock of the 
neutral country, or whether they had another ultimate destination. Of 
course, it is not conclusive. The suspicion arising from this form of 
consignment during war might be dispelled by evidence produced by 
the shippers. It may be here observed that some point was made that 
in many of the consignments, the bills of lading were not made out “to 
order” simpliciter, but to branches or agents of the shippers. That 
circumstance does not in my opinion, make any material difference. 

Other matters relating to destination will be discussed upon the sec- 
ond branch of the case, viz., whether the goods were destined for gov- 
ernment or military use. Wherever destination comes in question, cer- 
tainty as to it is seldom possible in such cases as these; “‘ highly probable 
destination”’ is enough in the absence of satisfactory evidence for the 
shippers (see per L. Stowell in Jonge Margaretha, 1 Ch. Rob. at p. 193). 

Upon this branch of the case, for reasons which have been given when 
dealing with the consignments generally, and when stating the circum- 
stances with respect to each claim, I have no hesitation in stating my 
conclusion that the cargoes (other than the small portions acquired by 
persons in Scandinavia whose claims are allowed) were not destined for 
consumption or use in Denmark or intended to be incorporated into the 
general stock of that country by sale or otherwise; that Copenhagen 
was not the real bona fide place of delivery; but that the cargoes were on 
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their way at the time of capture to German territory as their actual and 
real destination. 

The second branch of the case raises the question whether the goods 
which I have decided were on their way to German territory, were 
destined further for the use of the German Government or departments 
or for military use by the troops, or other persons actually engaged in 
warlike operations; or should be presumed to be so destined in the 
circumstances. 

As a preliminary, it becomes necessary to consider the two Orders in 
Council of the 20th August and 29th October, 1914. 

It was contended for the claimants that before the seizure of the car- 
goes on the first three vessels, and while they were still on the respective 
voyages, the Order in Council of the 20th August (even if it was binding 
on the court) had been rendered inoperative by the repeal contained in 
the Order of the 29th October. It was further contended that the two 
Orders in Council purporting to give effect with certain additions and 
modifications to the unratified Declaration of London had no binding 
effect upon this court, and ought to be disregarded. 

As to the first of these two contentions, no doubt if the first Order had 
affected the substantive rights of the neutral, e. g., if it had declared an 
article as absolute contraband, which by the repealing Order had been 
removed from the list of contraband before capture, it could not be 
said that the Order had remained operative so as to justify the seizure 
of the article. But in reality the only change (material to these cases) 
which the Order purported to make was in the nature of alteration of 
practice as to evidence; viz., by adding certain presumptions to those 
contained in the 34th Article of the Declaration of London; and all 
these presumptions whether set up in the interest of the captor or against 
him are rebuttable (see M. Renault’s Report on the Declaration). The 
Order had proclaimed to the neutral owners of the cargoes before the 
voyages commenced, how in practice as matter of evidence and proof 
cargoes seized would be dealt with, and it might fairly be argued that 
they could not complain if their cases were treated in accordance with 
the Order. But it is not necessary for me to pronounce any decision 
upon the point. I will, for the purpose of this case, assume that the 
Order of the 20th August had ceased to have any effect upon the pro- 
mulgation of the subsequent Order. The result is that cases relating to 
the A. Nobel, B. Bjornson, and the Fridland must be decided in accord- 
ance with the rules of international law. 
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But the Order of the 29th October applies to all the cargoes on the 
Kim. 

As to the contention that the Order is not binding on this court, I 
expressed my views on the general question of the binding character of 
Orders in Council upon the Prize Court in the case of the Zamora 
(The Times Law Reports, Vol. 31, p. 513). I do not wish to detract 
anything from what I then said; nor do I deem it necessary at present 
to add anything as to the general principles. But as to this Order, so 
far as it affects questions arising in these proceedings, it is right to point 
out that no provision in it can possibly be said to be in violation of any 
rule or principle of international law. It is true that in a matter of real 
substance it alters the proposed compromise incorporated in Article 35 
of the Declaration of London, whereby, if the Declaration had been 
ratified, the doctrine of continuous voyage would have been excluded 
for conditional contraband. 

The provision in Article 35 was described by Sir Robert Finlay 
(counsel for several of the claimants) as “ An innovation in international 
law as hitherto recognized in the United States and by Great Britain 
and other states, introducing an innovation of the first importance by 
excluding the doctrine of continuous voyage in the case of conditional 
contraband.” What the Order in Council did, therefore, was to pre- 
vent the innovation. In this regard it therefore proceeded not in vio- 
lation of, but upon the basis of, the existing international law upon the 
subject. It may be well to note, and to record, that at the London 
Conference which produced the Declaration, all the Allied Powers 
engaged in this war, and also the United States, had been in favor of 
continuing to apply the doctrine of continuous voyage or continuous 
transportation to conditional as well as to absolute contraband, a doc- 
trine which, as we have seen, was nurtured and specially favored by the 
courts of the United States. 

As to the modifications regarding presumptions and onus of proof, as, 
for instance, where goods are consigned “to order’’ without naming a 
consignee, these are matters really affecting rules of evidence and 
methods of proof in this court, and I fail to see how it is possible to con- 
tend that they are violations of any rule of international law. 

The effect of the Order in Council is that, in addition to the presump- 
tions laid down in Article 34 of the Declaration of London, a presump- 
tion of enemy destination as defined by Article 33 shall be presumed to 
exist if the goods are consigned to or for an agent of the enemy state, or 


” 
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to a person in the enemy territory, or if they are consigned “to order,” 
or if the ship’s papers do not show who the consignee is; but in the 
latter cases the owners may, if they are able, prove that the destination 
is innocent. 

All the goods claimed by the shippers on the Kim were consigned to 
their own order, or to the order of their agents (which is the same thing), 
and not to any independent consignee; and they have all entirely 
failed to discharge the onus which lies upon them to prove that their 
destination was innocent. 

There was some suggestion that liability to capture in the Declara- 
tion of London and Order in Council did not mean liability to confisca- 
tion or condemnation. On reference to the various provisions as to 
absolute and conditional contraband, it is clear that it is used in that 
sense. 

I am of opinion that under the Order in Council the goods claimed by 
all the shippers on the Kim were confiscable as lawful prize. 

I now proceed to consider the confiseability of the cargoes on all the 
four vessels, apart entirely from the operation of the Order in Council 
upon the Kim cargoes. 

Having decided that the cargoes, though ostensibly destined for 
Copenhagen, were in reality destined for Germany, the question remains 
whether their real ultimate destination was for the use of the German 
Government or its naval or military forces. If the goods were destined 
for Germany, what are the facts and law bearing upon the question 
whether they had the further hostile destination for the German Govern- 
ment for military use? 

In the first place, as has already been pointed out, they were goods 
adapted for such use; and further, in part, adapted for immediate war- 
like purposes in the sense that some of them could be employed for the 
production of explosives. They were destined, too, for some of the 
nearest German ports like Hamburg, Liibeck, and Stettin, where some 
of the forces were quartered, and whose connections with the operations 
of war has been stated. It is by no means necessary that the court 
should be able to fix the exact port (see the Dolphin, 7 Fed. Cas. 868; 
the Pearl, 19 Fed. Cas. 54; 5 Wall. 574; and the Peterhoff, 5 Wall. at 
p. 59). Regard must also be had to the state of things in Germany 
during this war in relation to the military forces, and to the civil popula- 
tion; and to the method described in evidence which was adopted by 
the government in order to procure supplies for the forces. The gen- 
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eral situation was described by the British Foreign Secretary in his note 
to the American Government on the 10th February, 1915 as follows: 

The reason for drawing a distinction between foodstuffs intended for the civil pop- 
ulation, and those for the armed forces or enemy government disappears when the 
distinction between the civil population and the armed forces itself disappears. In 
any country in which there exists such a tremendous organization for war as now 
obtains in Germany, there is no clear division between those whom the government 
is responsible for feeding, and those whom it is not. Experience shows that the power 
to requisition will be used to the fullest extent in order to make sure that the wants of 
the military are supplied, and however much goods may be imported for civil use it is 
by the military that they will be consumed if military exigencies require it, especially 
now that the German Government have taken control of all the foodstuffs in the 
country. [I am not saying that the last sentence is applicable to the circumstances 
of this case.] 

In the peculiar circumstances of the present struggle where the forces of the enemy 
comprise so large a proportion of the population, and where there is so little evidence 
of shipments on private as distinguished from government account, it is most reason- 
able that the burden of proof should rest upon the claimants. 

It was given in evidence that about ten millions of men were either 
serving in the German army, or dependent upon or under the control 
of the military authorities of the German Government, out of a popula- 
tion of between sixty-five and seventy millions of men, women, and 
children. Of the food required for the population, it would not be 
extravagant to estimate that at least one-fourth would be consumed by 
these ten millionsadults. Apart altogether from the special adaptability 
of these cargoes for the armed forces, and the highly probable inference 
that they were destined for the forces, even assuming that they were 
indiscriminately distributed between the military and civilian popula- 
tion, a very large proportion would necessarily be used by the military 
forces. 

So much as to the probable ultimate destination in fact of the cargoes. 

Now as to the question of the proof of intention on the part of the 
shippers of the cargoes. It was argued that the Crown as captors ought 
to show that there was an original intention by the shippers to supply 
the goods to the enemy government or the armed forces, at the inception 
of the voyage as one complete commercial transaction, evidenced by a 
contract of sale or something equivalent to it. It is obvious from : 
consideration of the whole scheme of conduct of the shippers that if 
they had expressly arranged to consign the cargoes to the German 
Government for the armed forces, this would have been done in such a 
way as to make it as difficult as possible for belligerents to detect. it. 
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If the captors had to prove such an arrangement affirmatively and 
absolutely, in order to justify capture and condemnation, the rights of 
belligerents to stop articles of conditional contraband from reaching the 
hostile destination would become nugatory. It is not a crime to dis- 
patch contraband to belligerents. It can be quite legitimately sent 
subject to the risk of capture. But the argument proceeded as if it 
were essential for the captors to prove the intention as strictly as would 
be necessary in a criminal trial; and as if all the shippers need do was to 
be silent, to offer no explanation, and to adopt the attitude towards the 
Crown, “ Prove our hostile intention if you can.” 

In the first place, it may be observed that it is not necessary that an 
intention at the commencement of the voyage should be established by 
the captors either absolutely or by inference. In the Bermuda (ubi sup.) 
the Chief Justice of the Supreme Court of the United States, in referring 
to the decision of Sir William Grant in the William (5 Ch. Rob. 395) 
said: 

If there be an intention, either formed at the time of the original shipment, or after- 

rds, to send the goods forward to an unlawful destination, the continuity of the 
voyage will not be broken, as to the cargo, by any transactions at the intermediate 
port. 

[It is, no doubt, incumbent upon the captors in the first instance to 
prove facts from which a reasonable inference of hostile destination 
can be drawn, subject to rebuttal by the claimants. Lord Granville, 
as Foreign Secretary in 1885 in a note to M. Waddington (the French 
Ambassador), which had reference to the question of rice being declared 
contraband by the French Government in relation to China, said: 

There must be circumstances relative to any particular cargo, or its destination, to 
displace the presumption that articles of food are intended for the ordinary use of life, 
and to show, prima facie at all events that they are destined for military use, before 


they could be treated as contraband. 
And Lord Lansdowne, as Foreign Secretary in 1904, in a note to the 


British Ambassador at St. Petersburg, stated the British view thus: 


The true test appears to be whether there are circumstances relating to any partic- 
ular cargo to show that it is destined for military or naval use. 


These statements, so qualified, it will be noted, were made when this 
country was making representations against the action of foreign 
governments concerning conditional contraband. Therefore, they were 
put as high, I assume, as it was thought they properly could be put. 
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So far as it is necessary to establish intention on the part of the 
shippers, it appears to me to be beyond question that it can be shown by 
inferences from surrounding circumstances relating to the shipment of 
and dealings with the goods. Cargoes are inanimate things, and they 
must be sent on their way by persons. If that is all that was meant by 
counsel for the claimants, when they argued that “intention’’ must be 
proved, their contention may be conceded. But it need not be an 
“intention”? proved strictly to have existed at the beginning of the 
voyage, or as an obligation under a definite commercial bargain. If 
at the time of the seizure, the goods were in fact on their way to the 
enemy government or its forces as their real ultimate destination, by 
the action of the shippers, whenever their project was conceived, or 
however it was to be carried out; if, in truth, it is reasonably certain that 
the shippers must have known that that was the real ultimate destina- 
tion of the goods (apart from any genuine sale to be made at some 
intermediate place); the belligerent had a right to stop the goods on 
their way, and to seize them as confiscable goods. 

In the circumstances of these cases, especially in view of the oppor- 
tunity given to the claimants, who possess the best and fullest knowledge 
of the facts, to answer the cases made against them, any fair tribunal 
like a jury, or an arbitrator, whose duty it was to judge facts, not only 
might but almost certainly would come to the conclusion that at the 
time of the seizure the goods which remained the property of the ship- 
pers were if not as to the whole, at any rate, as to a substantial propor- 
tion of them at the time of seizure on their way to the enemy for its 
hostile uses. The facts in these cases, in my opinion, more than amply 
satisfy the ‘highly probable destination” spoken of by Lord Stowell. 

Before I conclude I will make reference to an opinion expressed 
towards the end of the last year by a body of men eminent as students 
and expositors of international law in America, in the editorial comment 
in the American Journal of International Law, to which my attention was 
called by the Law Officers. Amongst them I need only name Mr. 
Chandler Anderson, Mr. Robert Lansing, Mr. John Bassett Moore, 
Mr. Theodore Woolsey, and Mr. James Brown Scott. It is as follows: 


In a war in which the nation is in arms, where every able-bodied man is under arms 
and is performing military duty, and where the non-combatant population is organized 
so as to support the soldiers in the field, it seems likely that belligerents will be in- 
clined to consider destination to the enemy country as sufficient, even in the case of 
conditional contraband, especially if the government of the enemy possesses and 
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exercises the right of confiscating or appropriating to naval and military uses the 
property of its citizens or subjects of service to the armies in the field.' 

[ cite this, not of course as any authority, but as showing how these 
eminent American jurists acknowledge that international law must 
have regard to the actual circumstances of the times. I have not in 
this judgment followed the course thus indicated by them as a likely and 
reasonable one in the present state of affairs. I have preferred to pro- 
ceed on the lines of the old recognized authorities. 

I wish also to note the opinion recently expressed by the Hamburg 
Prize Court in the case of the Maria, decided in April last, where goods 
consigned from the United States to Irish ports were laden upon a 
Dutch vessel. I refer to it, not because I look upon it as profitable or 
helpful (on the contrary, I agree with Sir R. Finlay, that it should rather 
be regarded as a “shocking example’’), but because it is not uninterest- 
ing as an example of the ease with which a prize court in Germany hacks 
its way through bona fide commercial transactions when dealing with 
foodstuffs carried by neutral vessels. Be it remembered, too, that the 
court was dealing with wheat which was shipped from America before 
the war, and which had also before the war been sold in the ordinary 
course of business to well-known British merchants, R. & H. Hall, Ltd. 
This is what the Hamburg Court said: 

There is no means of ascertaining with the least certainty what use the wheat 
would have been put to at the arrival of the vessel in Belfast, and whether the British 
Government would not have come upon the scene as purchaser, even at a very high 
price, and in this connection it must also be borne in mind that the bills of lading were 
made out to order which greatly facilitated the free disposal of the cargo. That at the 
time of the conclusion of the contract concerning the acquisition of the wheat on the 
part of R. & H. Hall, Ltd., the possibility of using the same for war purpose had, 
perhaps, not been contemplated, does not affect the question what actual use would 
have been made of the cargo of wheat after the outbreak of war in October 1914 


For the many reasons which I have given in the course of this judg- 
ment and which do not require recapitulation, or even summary, I have 
come to the clear conclusion from the facts proved, and the reasonable, 
and indeed, irresistible inferences from them, that the cargoes claimed 
by the shippers as belonging to them at the time of seizure were not on 
their way to Denmark to be incorporated into the common stock of 
that country by consumption, or bona fide sale, or otherwise; but on the 
contrary, that they were on their way not only to German territory, 


1 See editorial comment in this JouRNAL, p. 913. 
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but also to the German Government and their forces for naval and 
military use as their real ultimate destination. To hold the contrary 
would be to allow one’s eyes to be filled by the dust of theories and 
technicalities, and to be blinded to the realities of the case. 

Even if this conclusion were only accurate as to the substantial pro- 
portion of the goods, the whole would be affected, because 


Contraband articles are said to be of an infectious nature, and they contaminate 


the whole cargo belonging to the same owners. The innocence of any particular 


article is not usually admitted to exempt it from the general confiscation. (Kent’s 
Commentaries, 12th edition, by Mr. Justice Holmes, p. 142; see to the same effect the 
Springbok, Blatch. Pr. Cas. at p. 451, and the Peterhoff, 5 Wall. at p. 59.) 

The Declaration of London (Art. 42) is to the same effect; and M. 
Renault’s report on it is: “The owner of the contraband is punished in 
the first place by the condemnation of his contraband property, and 
in the second by that of the goods, even if innocent, which he may 
possess on board the vessel.”’ 

It only remains, to conclude these long and troublesome cases, to 
state the results as applied to each of the claims: 

I disallow the claims of Morris & Co., Armour & Co., Hammond & 
Co. (with Swift & Co.), Sulzberger & Sons Co., Pay & Co., Brédt Levy, 
Elwarth, Buch & Co., Hansen, Pedersen, Henriques and Zoynder, 
Korsor Fabrik, Dania Fabrik, Valeur, Baird, and Marcus & Co., and 
pronounce condemnation as prize of the goods comprised in them or of 
their proceeds, if sold. 

I allow the claims of Cudahy & Co., the Provision Import Company, 
Christensen and Thoegersen, Segelcke, Frigast, Bunchs Fed., Loehr, 
and Ullmann & Co., and order the goods comprised in them or the net 
proceeds thereof, if sold, to be released to the respective claimants. 

The various claimants and the Crown were allowed six weeks within 
which to appeal, and security for costs was fixed at 5000 pounds to be 
allocated between the various appellants. Pending the appeal the 
execution of the judgment was suspended by a stay. 


THE ZAMORA 
Decided June 21, 1915 


(The Times Law Reports, Vol. 31, p. 513.) 


The Zamora, a Swedish ship bound from New York to Stockholm, 
was seized between the Faroe and Shetland Islands on April 8, 1915, 
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by a British cruiser, and sent into the Orkney Islands as prize. Pending 
a hearing of the claim of the Crown for the condemnation of the ship 
and cargo on the ground of the contraband character of the latter, the 
Crown applied to the Prize Court for an interlocutory order that about 
400 tons of copper, which formed part of the cargo, should be released 
and delivered up to the Crown under Order XX1X of the Prize Court 
Rules, upon an undertaking of the Crown to pay into court the appraised 
value of the copper in accordance with Rule 5 of the Order. The ap- 
plication was resisted on behalf of a Swedish firm, who claimed to be 
the owners of the cargo, on the ground that the provisions of the Order 
referred to violated the law of nations and were not binding upon the 
court. 

After stating that the capture or seizure as prize vests possession of 
the property captured in the Crown, and that its custody by the marshal 
of the prize court subjects the property fully to the jurisdiction of the 
court, the President of the Prize Court proceeded: 

In my view persons who lay claim to property captured or seized 
have no right by any rule of international law to demand that the prop- 
erty should be preserved in specie until the final decree determines 
whether it is to be released or to be condemned. Prize courts have al- 
ways acted upon the principle that the capture is lawful, until claimants 
establish the contrary. All that it is necessary for captors to allege in 
prize proceedings is that the capture was made, and that the property 
captured is claimed as prize: thereupon claimants must establish their 
claim to release. If their claim to release is sustained they may have 
the property delivered up, if it has been kept intact; or they will receive 
its value if it has been sold or otherwise disposed of with or without 
costs and damages against the captors as the circumstances may require. 

The argument of counsel for the claimants was, or necessarily in- 
volved, that the goods captured must in any circumstances be preserved 
to be delivered up in the same character if release is ordered; and that 
they cannot, except with the consent of the claimants, be sold or con- 
verted into a fund; or, in other words, that the claimants, in case their 
claim is allowed, must be put in possession of the property itself, and 
not of its value. I know of no principle or rule of international law to 
that effect. 

If the claimants have no such legal right to have the property deliv- 
ered up in specie, it matters not whether the property is sold for good 
reasons, and so converted into money, or is requisitioned by the Crown 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 1007 


(instead of going through the form of sale) upon an undertaking to pay 
into court the appraised value. 

But apart from any inherent power of the court, the Order referred 
to in the Prize Court Rules (Order X XIX) deals expressly with the 
matter and prescribes the practice to be pursued. I will consider here- 
after the larger question whether this Order violates an acknowledged 
and settled principle of the law of nations, and whether, if it does, it 
nevertheless, as an Order made by his Majesty in Council, must be 
observed and obeyed by this court. 

Before approaching that wide and important subject, I must declare 
that, in my view, Order X XIX deals only with a matter affecting the 
procedure and practice of the court—a domestic affair, in which no 
foreigner, neutral or enemy, has any voice or right to interfere. It deals 
only with interlocutory steps which may be taken in this court after 
prize proceedings have been instituted. 

Matters of practice in proceedings such as sale of property, or delivery 
upon bail, or upon appraisement are not of international concern, and 
are not and cannot be regulated by uniform international principles or 
procedure to be applied in the courts of all countries; as an example, a 
reference to the Prize Regulations of Russia and of Japan during the 
war of 1904-1905 will show that they differ as to the rules regulating 
sale of captured vessels and goods before or after the institution of prize 
proceedings. 

If Order XXIX deals, as I think it does, merely with the regulation 
of the practice and procedure of this prize court, it has the force of an 
Act of Parliament, as it has been made under statutory powers. But if 
it goes beyond procedure and practice it has nevertheless the force 
properly attributable to an Order in Council. This appears by the 
Order itself, and in the Naval Prize Act of 1864 there is an express saving 
of the right, power or prerogative of the Crown, as there is also of the 
jurisdiction or authority of or exercisable by the prize court. 

If it is regarded as an Order in Council, it is in my opinion within the 
power and prerogative of the Crown to make an Order giving the right 
to requisition neutral property which may be of use to the Crown as a 
belligerent, subject to making compensation therefor. For instance, in 
former wars such things as planks, sailcloths, pitch, hemp, and copper 
sheets belonging to neutrals were ordered before condemnation to be 
handed over to the Government pursuant to an order or declaration of 
the Crown: see the following cases, gathered from Hay and Marriott’s 
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reports: The Vrow Antoinette, 142; De Jonge Joslers, 148; Concordia 
A ffinitatis, 169; The Sarah and Bernhardus, 176; The Hoppet, 217; Jonge 
Gertruyda, 246; Concordia Sophia, 267; The Drei Gebroeders, 270; The 
Jonge Juffers, 272; and also the cases mentioned at pp. 287-8. 

As to the law relating to foodstuffs, reference may be made to The 
Haabet (2 C. Rob., 174). Lord Stowell (at pp. 182 and 183) deals with 
this question as follows: 

The right of taking possession of cargoes of this description, commeatus, or provi- 
sions, going to the enemy’s ports, is no peculiar claim of this country; it belongs gen- 
erally to belligerent nations; the ancient practice of Europe, or at least of several 
maritime states of Europe, was to confiscate them entirely; a century has not elapsed 
since this claim has been asserted by some of them. A more mitigated practice has 
prevailed in later times of holding such cargoes subject only to a right of pre- 
emption—that is, to a right of purchase upon a reasonable compensation to the 
individual whose property is thus diverted. I have never understood that, on the 
side of the belligerent, this claim goes beyond the case of cargoes avowedly bound to 
the enemy’s ports, or suspected, on just grounds, to have a concealed destination of 
that kind; or that on the side of the neutral, the same exact compensation is to be 
expected which he might have demanded from the enemy in his own port; the enemy 
may be distressed by famine, and may be driven by his necessities to pay a famine 
price for the commodity if it gets there; it does not follow that acting upon my rights 
of war in intercepting such supplies | am under the obligation of paying that price of 
distress. It is a mitigated exercise of war on which my purchase is made, and no rule 
has established that such a purchase shall be regulated exactly upon the same terms 
of profit which would have followed the adventure, if no such exercise of war had in- 
tervened; it is a reasonable indemnification and a fair profit on the commodity that 
is due, reference being had to the original price actually paid by the exporter and the 
expenses which he has incurred. As to what is to be deemed a reasonable indemnifi- 
cation and profit I hope and trust that this country will never be found backward in 
giving a liberal interpretation to these terms. But certainly the capturing nation 
does not always take these cargoes on the same terms on which an enemy would be 
content to purchase them; much less are cases of this kind to be considered as cases 
of costs and damages, in which all loss of possible profit is to be laid upon unjust 
captors, for these are not unjust captures, but authorized exercises of the rights of 
war. 

As to interlocutory orders dealing with seized cargoes in prize pro- 
ceedings from early times in this country up to more recent times in 
the United States of America, numbers of instances will be found of 
orders for sale before condemnation, and also for delivery to the state 
of goods not already condemned upon their value being paid into court 
or secured: in some cases where on the final hearing it was decided the 
goods were not confiscable, and in some even before legal proceedings 
in prize had been commenced. 
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As it was contended that to give effect to Order XXIX by allowing the 
state to requisition would be to act in violation of the law of nations, it 
would appear to be more useful for the purpose of inducing conviction to 
extract instances from the practice of other countries. Accordingly, I 
will refer to some cases from the United States of America, the courts 
of which, next possibly to our own, have done most for the elucidation 
and development of the law of nations applicable to the law of prize. 

In The St. Lawrence and cargo (2 Gall., 19) Mr. Justice Story states 
(at p. 21) that in that case the property was sold under an interlocutory 
order before final condemnation, and the proceeds were brought into 
the registry to abide the final decision of the appellate court. 

In The Avery and cargo (2 Gall., 307), the same learned judge dealt 
on appeal with an application by the captors relating to the proceeds of 
sale of goods made under an interlocutory order pending the proceedings 
in the court below (whereof restoration was afterwards decreed); and 
in the course of his judgment he said (at p. 309): 

It is very clear that the terms of this Act (cited) apply only to sales after a final 
condemnation, and not to sales made pendente lite under interlocutory decrees of 
court. * * * Interlocutory sales are often ordered under a perishable monition 
und survey, or for other good cause in the discretion of the court. 

I will cite a few later instances decided in 1862-3 which arose during 
the American Civil War. In The Schooner Sarah and Caroline and cargo 

Blatch. Pr. Cas., 123) a neutral vessel was captured on the ground that 
she was trying to break a blockade. The cargo was sold before con- 
demnation, as appears from the following passage in the judgment of 
Betts, J.: 

No appearance having been entered in the suit on due return of the warrant of 
arrest of the cargo, and the capture having vested jurisdiction in the prize court over 
the property seized, it is ordered that an interlocutory order for the sale of the cargo 
arrested in the cause be made, and that the proceeds thereof be deposited in the 


use in the registry of the court, to abide the further order of the court. 


Another significant case when the vessel and cargo were delivered 
over o the public use by order made even before the libel in prize was 
filed and without notice to any claimant, was The Steamer Memphis 
and cargo (Blatch. Pr. Cas., 202). 

The vessel was British and the cargo also belonged to British subjects. 

The headnote is as follows: 

This vessel having been sent in to the court as a prize, the court, on the application 
of the District Attorney before libel filed, and before any appearance by any claimant, 
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and without notice to any claimant, made an order appointing appraisers to value 
the prize, with the view to her being taken for the use of the Government. After the libel 
was filed the claimant appeared in the suit, and moved to vacate the order because it 
was made without notice to him. Held, that the motion could not be granted 

Property captured as prize is under the control of the court from the time it is 
delivered to the court by the prizemaster until it is finally disposed of, and the filing 
of a libel is not necessary to give the court cognizance of the property. 


[ may observe that the order for appraisement and delivery embraced 
the cargo as well as the ship. I will cite one passage from the judgment 
at pp. 203 and 204), as it appears to me to be important. 


The point most strenuously urged by the several counsel was that the prize court 


acquires no cognizance of a prize case except by means of a libel, which causes ar 
arrest, in law, of the property captured, and subjects it thereafter to judicial juris- 
This, it appears to me, is a manifest misapprehension of the state of the 


diction. 
The prize vessel and all her 


matter under the jurisprudence of the United States. 
cargo and papers are, in the first instance, transmitted by the officer making the 
capture to the charge of the judge of the district to which such prize is ordered to 
proceed (2 U.S. Stat. at Large, Art. 7 

The standing Prize Rules, fully confirmed by the Act of Congress relative to judi- 
cial proceedings upon captured property and the administration of the law of prize, 
approved March 25, 1862, place the property captured under the control of the court 
and its officers, until the final adjudication and disposal of it by the court. 

The notion, therefore, that the prerogative powers of the Government can be 
exercised only directly by the United States in its military capacity, and not at all 
through the courts, cannot be supported under our laws. Those high functions are 
legitimately put in force by the instrumentality of the judiciary, in obtaining, through 
its agency, the active use of the possession of prize property, which first vests in that 
department. 

Accordingly, an order for the appraisal of captured property, an 
or transfer of it to governmental uses, under precautionary provisions to secure in- 
dividual interests vesting in it, is palpably a judicial power, to be performed at the 
instance of the Government, and need not, if, indeed, it can, be superseded or dis- 
pensed with by a direct and summary act of appropriation of the property by the 


1 the surrender 


executive authority. 


‘ 


In the case of The Steamer Ella Warley and cargo (Blatch. Pr. Cas., 
204) the method to be adopted for ascertaining the value of property 
handed over to the use of the captors was the matter chiefly discussed; 
but in the judgment Mr. Justice Betts dealt with the right of the captors 


thus: 


The prerogative right of the captors to take the property seized to their own use 
is modified only in subserviency to the modern law of war, that, in case a judicial 
confiscation of it is not secured, the captors are responsible only for its value to the 


| 
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lawful proprietor. That responsibility may be secured to the claimant by bail in 
court for its worth, or other equivalent protection to such contingent right. 

The usage of this court is to place the value in deposit in the registry of the 
court * * * to be restored and paid to the claimant in case of the acquittal 
of the property, in place of relying upon individual undertakings or responsibilities 


therefor. 
And he proceeds (at p. 206) 


But all the decisions must rest on the same principle—that it is competent to the 
Government, through the agency of the courts, to take immediate possession and 
use of the captured property on guaranteeing by bail or deposit, at its worth, the 


restoration of its value to its lawful claimants. 


At a later stage, in dealing with the same vessel and her cargo, the 
learned judge said: 

I retain the conviction that the Government possesses the legal rights of claiming 
a direct appropriation to public use of captured property, and that the courts are 
bound to carry such demand into execution, according to the usual course of pro- 
cedure before it—vide The Ella Warley and cargo (Blatch. Pr. Cas., at p. 209). 


The cases of The Memphis (supra) and The Ella Warley (supra) 
afterwards came on appeal before Mr. Justice Nelson, Associate Justice 
of the Supreme Court of the United States, who was no mean authority 
upon questions of prize law, and none of the principles enunciated by 
Betts, J., in that case were disapproved. 

Finally, I would refer to the case of The Schooner Stephen Hart and 
eargo (Blatch. Pr. Cas., 387). The case was finally determined on 
July 30, 1863. Meantime, by interlocutory orders, some made before 
the libel in prize and others after proceedings were taken, but all made 
before final decree, parts of the cargo were delivered to the Navy De- 
partment for the use of the United States; other parts to the War De- 
partment, the Ordnance Department, and the Sanitary Department of 
the States; and the schooner herself and the remainder of her cargo 
were sold by public auction; and all the proceeds of the vessel and her 
cargo, delivered and sold as aforesaid, were paid into the registry of the 
court,to await the final determination and decree of the court. 

In view of the cases to which reference has now been made, it cannot, 
in my opinion, be possible to maintain that the requisition by the state 
of captured property, which is provided for by Order XXIX of the 
Prize Court Rules, is a violation of an acknowledged or settled principle 
or rule of the law of nations. 
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If the view just expressed is correct, it is not necessary to discuss the 
question whether this court is bound to obey an Order in Council which 
may run contrary to the acknowledged law of nations. If that question 
should arise I am humbly and fully content to assume the standpoint of 
Lord Stowell in the case of The Fox (Edw., 312), in which he had to 
deal with the Orders in Council which were made by way of reprisal 
after the celebrated Berlin and Milan decrees of Napoleon. He expressed 
his view of the duty of the prize court with reference to the law of 
nations, and to Orders in Council by the state, in and under which the 
court exercised jurisdiction, in the following classical passages: 


In the course of the discussion a question has been started, What would be the 
duty of the court under Orders in Council that were repugnant to the law of nations? 
It has been contended on one side that the court would at all events be bound to 
enforce the Orders in Council; on the other, that the court would be bound to apply 
the rule of the law of nations adapted to the particular case, in disregard of the 
Orders in Council. I have not observed, however, that these Orders in Council, in 
their retaliatory character, have been described in the argument as at all repugnant 
to the law of nations, however liable to be so described if merely original and abstract. 
(nd, therefore, it is rather to correct possible misapprehension on the subject than 
from the sense of any obligation which the present discussion imposes upon me, 
that I observe that this court is bound to administer the law of nations to the subjects 
of other countries in the different relations in which they may be placed towards this 
country and its Government. This is what other countries have a right to demand 
for their subjects, and to complain if they receive it not. This is its unwritten law, 
evidenced in the course of its decisions, and collected from the common usage of 
civilized states. At the same time it is strictly true that by the constitution of this 
country the King in Council possesses legislative rights over this court, and has power 
to issue orders and instructions, which it is bound to obey and enforce; and these 
constitute the written law of this court. These two propositions, that the court is 
bound to administer the law of nations, and that it is bound to enforce the King’s 
Orders in Council, are not at all inconsistent with each other; because these orders 
and instructions are presumed to conform themselves, under the given circumstances, 
to the principle of its unwritten law. They are either directory applications of those 
principles to the cases indicated in them—cases which, with all the facts and circum- 
stances belonging to them, and which constitute their legal character, could be but 
imperfectly known to the court itself—or they are positive regulations, consistent 
with those principles, applying to matters which require more exact and definite 
rules than those general principles are capable of furnishing. The constitution of 
this court, relatively to legislative power of the King in Council, is analogous to that 
of the courts of common law, relatively to that of the Parliament of this kingdom. 
Those courts have their unwritten law, the approved principles of natural reason and 
justice; they have likewise the written or statute law in Acts of Parliament, which 
are directory applications of the same principles to particular subjects, or positive 
regulations consistent with them, upon matters which would remain too much at 
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large if they were left to the imperfect information which the courts could extract 
from mere general speculations. What would be the duty of the individuals who 
preside in those courts if required to enforce an Act of Parliament which contradicted 
those principles is a question which I presume they would not entertain @ priori; 
because they will not entertain a priori the supposition that any such will arise. In 
like manner, this court will not let itself loose into speculations as to what would 
be its duty under such an emergency; because it cannot, without extreme indecency, 
presume that any such emergency will happen; and it is the less disposed to entertain 
them, because its own observation and experience attest the general conformity of 
such orders and instructions to its principles of unwritten law. In the particular 
case of the orders and instructions which give rise to the present question, the court 
has not heard it at all maintained in argument that, as retaliatory orders, they are 
not conformable to such principles. They are so declared in their own language and 
in the uniform language of the Government which has established them. I have 
no hesitation in saying that they would cease to be just if they ceased to be retaliatory; 
and they would cease to be retaliatory from the moment the enemy retracts, in a 
sincere manner, those measures of his which they were intended to retaliate. 


Judges and jurists have pronounced upon this subject after the judg- 


ment of Lord Stowell in The Fox (supra). 

In Maisonnaire v. Keating (2 Gall., 325) Mr. Justice Story expressed 
his view as follows: 

The legality of the conduct of the captors may, under circumstances, exclusively 
depend upon the ordinances of their own Government. If, for instance, the sovereign 
should, by a special order, authorize the capture of neutral property for a cause 
manifestly unfounded in the law of nations, there can be no doubt that it would 
afford a complete justification of the captors in all tribunals of prize. The acts of 
subjects, lawfully done under the orders of their sovereign, are not cognizable by 
foreign courts. If such acts be a violation of neutral rights, the only remedy lies by 
an appeal to the sovereign, or by a resort to arms. A capture, therefore, under the 
Berlin and Milan decrees, or the celebrated Orders in Council, although they might 
be violations of neutral rights, must still have been deemed, as to the captors, a 
rightful capture, and have authorized the exercise of all the usual rights of war. 


Upon this subject I may again cite the following passage from the 
judgment of an American judge a generation later: 
The general argument against the expediency of subjecting property to peremptory 


sale before condemnation or trial must yield to the provisions of positive law—vide 
per Betts, J., in The Nassau (Blatch. Pr. Cas., 198). 


Our text writers acknowledge the binding force of Orders in Council 
of the state in which the court exercises jurisdiction. I will only cite 
the opinions of one of them, the late Dr. Westlake. In dealing with coast 


fishing vessels he writes: 


1014 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But if the captures were made in pursuance of a Government order, the prize 
court, in the absence of anything to the contrary in the constitution of the country, 
will be bound by such an order emanating from the authority under which it sits 


(see Vol. II., p. 155). 


And in dealing more generally with the subject this learned and esteemed 
author writes: 


Questions of prize have always been matters of the domestic jurisdiction of the 
captor’s country, commonly called the admiralty jurisdiction from its original form, 
by whatever name the branch exercising it may be known in any modern system 
of procedure. It is open to all those of any nationality whose interests may be af- 
fected by its decisions, and it is the duty of its judges, a duty in which they have 
seldom failed in any civilized country, to do justice to them all with strict impartial- 
ity. In that sense a court of admiralty is an international one, but in that sense only, 
for the law which it administers cannot help bearing the impress of its own nationality. 

A court must take its law from the authority under which it sits, and for a court of 
admiralty that authority has never been any other than that of its own country. 
It must apply any rules on international questions which it finds to be generally 
agreed on, a condition which involves the agreement of its own country with them. 
Where there is no general agreement and the supreme authority of its own country has 
not taken a decided line, the court must take that line which justice appears to it to 
require, whether favorable or not to a fellow-subject being a party before it, or to 
what it may conceive to be the interest of its country. But where the supreme au- 
thority under which it sits has taken a decided line, a court of admiralty, like any 
other court, can only obey. Thus we have seen the English Parliament and Privy 
Council determining from time to time whether neutral goods in enemy ships should 
be deemed lawful prize, and the English Admiralty deciding one way in 1357 and 
the other way two centuries and a half afterwards. When the famous Orders in 
Council laid down rules, as to neutral shipping for the then naval war, which were 
certainly not justifiable otherwise than by way of retorsion against the Berlin and 
Milan decrees, the British Admiralty did not and could not presume either to refuse 
execution to the orders, or to exercise an independent judgment as to their justifica- 


tion (Vol. II., pp. 317-318). 


I am not called upon to declare what this court would or ought to do 
in an extreme case if an Order in Council directed something to be done 
which was clearly repugnant to and subversive of an acknowledged 


principle of the law of nations. 
I make bold to express the hope and belief that the nations of the 


world need not be apprehensive that Orders in Council will emanate 
from the Government of this country in such violation of the acknowl- 
edged law of nations as to make it conceivable that our prize tribunals, 
holding the law of nations in reverence, would feel called upon to dis- 
regard and refuse obedience to the provisions of such orders. 
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For the reasons, historical and other, which I have endeavoured to 
set forth, I am of opinion that nothing contained in the provisions of 
Order X XIX of the Prize Court Rules is repugnant to international law; 
and that the powers entrusted to and to be exercised by the court under 
the order are in accordance with the inherent powers of the court itself 
and are well within the rights of the Crown under the statutory provi- 
sions referred to, no less than under its prerogative authority. 

I therefore order the copper to be delivered up to the Crown as prayed 
hy the summons. 

Leave to enter an appeal within 21 days, security for costs £250. 


FRENCH PRIZE COUNCIL 
THE Dacia 
Decided August 3 and 4, 1915 
(Journal Officiel, August 26, 1915) 


In the name of the French people, 

The Prize Council has rendered the following decision between: 

Edward Breitung, residing at Marquette, Michigan, U.S. A., profess- 
ing to be the owner of the steamer Dacia, captured at sea, February 27, 
1915, at the entrance to the English Channel, by the French auxiliary 
cruiser Europe, together with the captain of the said vessel, on the one 
hand; 

And the Minister of Marine, acting in behalf of the captors and of the 
fund for disabled sailors (caisse des invalides de la marine) on the other 
hand; 

Having duly examined the letters and the statements of the Minister 
of Marine of March 30, April 29, July 15 and 26, 1915, filed with the 
Council April 29, and July 16 and 19, 1915, enclosing the file regarding 
the capture of the steamer Dacia and praying that it may please the 
Council to declare right and lawful the capture of the Dacia and all of 
its accessories, including the supplies and provisions of every kind 
without exception found on board, even those claimed as personal 
property by Capt. MacDonald, except the ship’s papers; 

Having duly examined the documents comprising the said file to wit: 

First, the report of the capture drawn up at sea February 27, 1915; 

Second, the ship’s papers, among them an instrument dated New 
York, December 17, 1914, in which the German Hamburg-America 
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Company affirms the sale of the Dacia to Edward N. Breitung, and an 
affidavit of December 19, 1915, of the said Breitung declaring this sale 
to be true and without reservations; the certificate of American registry 
of the said Dacia at Port Arthur, Texas, January 4, 1915; the manifest 
of the cargo and the bills of lading, dated Galveston, Texas, January 22, 
1915; the log book of the Dacia; 

Third, two agreements dated December 9, 1914 and January 17, 1915 
regarding the chartering of the Dacia to transport its cargo; 

Fourth, the documents concerning the cargo, among them the con- 
tracts of sale and for the transportation of the said cargo, drawn up at 
Bremen, December 10 and 12, 1914, together with the invoices under 
date of December 29, 1914, and the insurance policy against the risk of 
war dated January 22, 1915; 

Having duly examined the brief and the supplementary and additional 
notes presented by M. Morillot, advocate of the Council of State, filed 
with the Council May 12, and July 13 and 28, 1915, in the name of 
Edward N. Breitung, alleged owner of the Dacia, and praying that it 
may please the Council: to order the immediate release of the Dacia on 
bail to be fixed by the Council, the amount of which shall not in any 
case exceed 870,000 fr.; to declare valid, under Article 56 of the Declara- 
tion of London, the transfer of the Dacia from the German to the Amer- 
ican flag, carried out according to the provisions of American law; to 
declare void the capture of the Dacia, claimed to be neutral property; 
to release the ship and to restore the provisions and various supplies 
seized with the ship; to grant him, under Article 64 of the Declaration 
of London, the sum of 300,000 fr. damages for the injury caused him by 
the unjustifiable capture of his ship, to grant him a sum, to be decided 
upon hereafter, to cover the freight charges on the cargo and the de- 
murrage incurred by the shippers of the said cargo; 

Having duly examined the documents appended to the said brief 
among them an affidavit of W. Sickel, Manager of the Hamburg-America 
Company at New York, dated May 13, 1915, also a bill of sale dated 
December 16, 1914, in which he sells the said Dacia to Egon von Novelly, 
and a deed of transfer from Egon von Novelly to Breitung; the docu- 
ment of the United States Congress entitled Senate No. 563, 63rd Con- 
gress, 2nd Session, containing the opinion of the Hon. Cone Johnson, 
Solicitor for the Department of State, concerning the transfer of mer- 
chant ships in time of war; 

Having duly examined the written demands of the Government 


| 
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Commissioner, to the effect that it may please the Council to decide 
that the capture of the steamer Dacia, its rigging, apparatus, equipment, 
and supplies of every kind, effected February 27, 1915 by the French 
auxiliary cruiser Europe, be declared legal and valid, that the amount 
realized on the ship be assigned to the claimants, in accordance with the 
laws and regulations; and that their effects and personal belongings not 
constituting part of the cargo or private venture be restored to the cap- 
tain and the crew; 

Having duly examined the other documents appended to the file; 

Having duly examined the notice published in the Journal Officiel of 
April 10, 1915, together with the interlocutory decisions rendered by the 
Council May 11 and June 8, 1915, and having granted, at the request of 
the United States Ambassador, additional time to Edward N. Breitung 
in which to produce his statements; 

Having duly examined the decisions of Germinal 6, year VIII and 
Prairial 2, year XI; 

Having duly examined the decrees of May 9, 1859 and of Novem- 
ber 28, 1861; 

Having duly examined the declarations of the Congress of Paris, of 
April 16, 1856; 

Having duly examined the decree of November 6, 1914 declaring in 
force during the course of the present war the Declaration signed at 
London, February 26, 1909; 

Having heard M. Henri Fromageot, member of the Council, in his 
report, and M. Chardenet, Government Commissioner, in his remarks 
in support of the demands cited above; 

The Council, after due deliberation, 

Considering that on February 27, 1915, the French auxiliary cruiser 
Europe met the steamer Dacia on the high seas, at the entrance to the 
English Channel, and summoned her to show colors, which steamer was 
flying the American flag and was said to be proceeding from Norfolk, 
Virginia, U. S. A., to Rotterdam, Holland; that the examination of the 
ship’s papers and the search conducted on board proved that the ship, 
carrying a cargo taken on at Galveston, Texas, consigned to Bremen, 
Germany, was at the outbreak of hostilities and until January 4, 1915, 
under the German flag, registered at Hamburg, Germany, in the name 
of the German Hamburg-America Company, and that the said ship was 
captured because it could not in time of war avail itself of the right of 


transfer to a neutral flag; 


| 
| 
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Considering that Edward Breitung, appealing to Article 56 of the 
Declaration of London of 1909, alleges that the transfer of the ship to 
the American flag was not effected in order to evade the consequences to 
which an enemy vessel, as such, is exposed; and claims, therefore, that 
the French state is not justified in disregarding the neutral flag carried 
by the Dacia; 

That he seeks to prove this contention by maintaining that the said 
transfer was prompted by real and legitimate interests arising as follows: 
first, that, as he is not a German naturalized in America and is engaged 
in important business ventures, it is impossible to consider the use of his 
name as a subterfuge for the Hamburg-America Co.; second, that be- 
fore the war he had thought of starting steamship lines; third, that he 
had entered into negotiations with a view to acquiring certain ships 
other than the Dacia and not flying the German flag; fourth, that sub- 
sequent to his alleged acquisition of the Dacia, he had continued to be 
interested in shipping ventures and had bought other ships; fifth, that 
he had declared under oath: “I bought the Dacia in the normal course 
of my shipping business. My sole object in making the purchase was to 
obtain at a reasonable price something of which I had need’’; 

That Edward Breitung in support of his statements produces the 
following: a document not signed by him, dated December 17, 1914, the 
said document being among the ship’s papers, in which the Hamburg- 
America Line states that it has sold him all its rights, title and interests 
in the steamer Dacia, that it holds the said steamer at his disposal for 
his own exclusive use, guarantees all claims against or upon the steamer 
Dacia, for whatsoever cause or object, and undertakes to guarantee 
that the said ship is free of all encumbrance, of any nature or kind; a 
copy of the affidavit delivered to the United States Government previous 
to the admission of the vessel to registry under the American flag, and in 
which Breitung, as the purchaser named in the above-mentioned docu- 
ment declares that the transfer of the ship was made in good faith, that 
it is complete, without any reservation, or agreement of redemption; 
and in addition, an affidavit dated May 13, 1915, in which W. Sickel, 
Manager of the Hamburg-America Line in New York, declares under 
oath that, beyond the sale of the ship, there were no provisions nor 
agreements whatever with the Hamburg-America Line regarding the 
transfer or limiting the use of the ship, in short, that the sale 
was not made in order to escape the consequences of the state of 


war; 
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In fact: 
Considering that before the outbreak of hostilities, the Dacia of the 


Hamburg-America Line was, according to the claimant, habitually en- 
gaged in trade between German ports and ports of the Gulf of Mexico; 
that in fact it sailed last from Hamburg, June 17, 1914, for Newport 
News, Virginia, U. 8. A.; that on July 28th it proceeded to Port Arthur, 
Texas, at the time of the declaration of war, and remained idle in that 
port instead of undertaking its return trip to Europe; that it is evident 
that the ship, like a great many others of the same line, suddenly dis- 
continued its trade in order to avoid capture; that being in such a 
position and remaining unused, the Hamburg-America Line tried to 
sell it; 

Considering that in an affidavit dated New York, U.S. A., April 15, 
1915, a Mr. Egon von Novelly, declares under oath that on December 7, 
1914, he signed and delivered to W. Sickel, New York manager of the 
Hamburg-America Line, an agreement worded as follows: 


I make you a firm offer of $165,000 for the steamer Dacia, at present in the harbor 
of Port Arthur, Texas, including its equipment. This offer is subject to your obtain- 
ing the permission of the United States Government to place the ship under the 
\merican flag. I further state and declare under oath that the ship will be used to 
carry cotton or other non-contraband goods, to Germany, Austria, or to neutral 
countries. 

That W. Sickel, in an affidavit dated New York, U.S. A., June 11, 
1915, states under oath that he never received this letter; 

That, however it may be as to these solemn contradictory oaths, it 
is proved by a document, dated December 9, 1914, included in the file, 
that on the said date of December 9th, that is to say, the second day 
after the disputed agreement cited above, Egon von Novelly entered 
into a charter-party with Messrs. L. A. Wight and Co. representing a 
Mr. Tom B. Owens, of Fort Worth, Texas, with a view to carrying a 
cargo of cotton on the Dacia from Galveston to Bremen, which was 


worded as follows: 

E. von Novelly and Co. shall put in order the steamer Dacia, at present under the 
German flag and belonging to the Hamburg-America Line, for the transportation of 
11,000 bales of cotton from Galveston, Texas, to Bremen, Germany. E. von Novelly 
and Co. shall have the steamer under the registry of the United States Government 
and under the American flag. E. von Novelly and Co. shall have the said steamer 
at Galveston, Texas, during the month of December, 1914, and shall guarantee its 
departure on or before January 15, 1915. The ship shall be in condition suitable 
for carrying the said cotton; the ship shail not be insured with the United States 
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Government against the risk of war, except for the amount in excess of $750,000, the 
sum fixed by the United States Government for the war risk on the cargo. The 
freight shall be payable upon the signing of the bills of lading at the rate of 3 cents 
a pound. E. von Novelly and Co. shall have the right to carry on their own account 
or for others an additional number of bales (not exceeding the total capacity of the 
ship) and the said additional number of bales shall not be prejudicial to the insurance 
on the 11,000 bales belonging to Mr. Tom B. Owens & Co. L. A. Wight & Co. shall 
do all in their power without prejudice to provide for the marine war insurance, on 
the bales in excess of the 11,000. Signed, E. von Novelly & Co. Wight & Co. repre- 
senting Tom B. Owens & Co.; 

That it is also proved that on the 10th and 12th of December 1914, 
following a succession of agreements entered into on these dates at 
Bremen by Tom B. Owens & Co. and a Mr. Harold von Linstow, of 
Bremen, claiming to act in behalf of divers interested Germans of the 
same place, 11,000 bales of cotton were sold by the said Tom B. Owens 
& Co. to the said Harold von Linstow on above account, with the stipu- 
lation that they should be transported directly or indirectly by the 
steamer Dacia, to be loaded by the date of sailing, January 15th, ship- 
ment to be made via Galveston, Texas, for Bremen; the said sale con- 
cluded, payment for the goods, the insurance, and the freight, is guar- 
anteed by the following German banks,—the Deutsche Bank and the 
Diskonto-Gesellschaft; 

That on December 16, 1914, according to a contract appended to the 
affidavit of the Manager of the Hamburg-America Line of May 13, 1915, 
cited above, the said German company, owner of the Dacia, stated to 
von Novelly that all the references presented by Breitung (3rd Memo- 
randum, p. 5) showed him to be a “promoter of fictitious ventures,” 
insolvent, and one with whom no ship-owner could seriously enter into 
a contract; 

By these presents, we confirm our agreement to sell you for immediate delivery 
our steamer Dacia at present at Port Arthur, Texas, under the following terms and 
conditions: The purchase price of the ship shall be $165,000, plus the actual cost 
price of all the movable equipment on board, the coal, supplies, and furnishings, an 
inventory of all of which shall be made immediately. You shall pay to us today 10% 
of the sum specified above, that is $16,500, and agree to pay the balance of the pur- 
chase price within seven days of the date of this letter. Moreover it is understood 
and agreed that should you fail to obtain your request for American registration for 
the ship, we will return all sums that you may have paid us. 


That the said contract bears the express consent of Egon von Novelly; 
that it was followed by a transfer of all his rights by the said Novelly 
to Edward N. Breitung: 
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That in an affidavit, dated New York, March 22, 1915, the Manager 
of the Hamburg-America Line declared under oath that he had not heard 
of this transfer until later and had never met Edward N. Breitung nor 
spoken to him; 

That the alleged bill of sale, dated December 17, 1914, deposited with 
the United States authorities, carried by the vessel and appealed to by 
Breitung, mentions him as co-contractor with the Hamburg-America 
Line, but this document is not signed by him nor by any person for him. 

Considering that on December 16 and 21, 1914, according to copies 
of documents appended to a statement made by Breitung to the United 
States Senate (Senate Document No. 979, 63rd Congress, 3rd session, 
p. 15), a Mr. Max Breitung sent to the Guaranty Trust Co. of New York, 
two checks to the order of the Hamburg-America Line amounting to 
$165,000; that this payment corresponds in amount and in date to the 
price agreed upon for the Dacia, which sum was to be reimbursed in de- 
fault of transfer to the American flag; that, on the other hand, it is 
proved by the invoices of Tom B. Owens, dated Fort Worth, Texas, De- 
cember 29, 1914, amounting to $727,762.98 (covering cost, insurance 
and freight), that on this date Owens forwarded to the bank called the 
Guaranty Trust Co. of New York his drafts on the above-mentioned 
German banks, the Deutsche Bank and the Diskonto-Gesellschaft, in 
payment for the cotton sold by him, cost, insurance and freight at 
Bremen, to be shipped by the Dacia; 

That Owens did in fact send to the said Guaranty Trust Co. the in- 
voices, bills of lading and insurance policies and that the said bank paid 
him 75% of the value; 

That the said sale involved the transfer of ownership of the goods to 
the German buyers upon shipment, subject to the guarantee of the 
amount advanced by the Guaranty Trust Co., to be refunded by the 
German purchasers; 

Considering that it is under these conditions that on January 4, 1915, 
the Dacia, said to belong to Edward N. Breitung, was registered at 
Port Arthur, Texas, according to a temporary certificate dated at the 
said port and on the said day; that on January 7th the ship was taken to 
Galveston, Texas, where the next day it began to take on the cargo of 
cotton mentioned above; that on January 17th an agreement was drawn 
up between Breitung and Owens concerning in particular additional 
time for loading and the conditions of discharge; that, on January 21st, 
it finished loading and on this same date an insurance against the risk 
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of war was taken out in the name of the Guaranty Trust Co. for $715,000; 
that on January 22, 1915, the bills of lading were signed bearing on the 
margin a note of the freight paid in advance, amounting in all, according 
to the bills of lading, to $172,669, an amount $7,669 in excess of that 
paid for the ship; and that, finally, after a delay of more than a week, 
apparently taken up, according to the ship’s book, in sending orders 
and special instructions, and according to Breitung due to a delay 
on account of freight charges, the ship sailed January 31, 1915, to 
coal at Norfolk, there to receive its final instructions and sail thence 
for Europe; 

Considering that Breitung in his memorandum called attention to 
the fact that the ship was bound for Rotterdam, Holland, and not for 
Bremen, but, that the manifest states expressly that the cargo was 
really for Bremen and that the bill of lading contains the information 
that its arrival is to be notified to H. von Linsstow of Bremen; 

That there is thus no doubt that both the voyage of the Dacia and her 
cargo were those provided for on the 9th of December, 1914; that, upon 
the sailing of the ship, Breitung was reimbursed in the form of freight 
for the price paid by him for the ship, and that the shipper, Owens, was 
himself paid and at the same time reimbursed by the Guaranty Trust 
Co. acting in behalf of the Germans interested to the extent of 75% of 
his account for the price of the cargo and the freight; that, consequently, 
the interests involved in the venture were, to the extent of 75%, German 
interests, except for the mortgage of the Guaranty Trust Co. on the cargo 
to secure the sums paid by it on behalf of the German banks above 
mentioned ; 

Considering that, on February 27, 1915, at the time of its capture, 
the Dacia was then, due to a transfer to the American flag especially 
secured for the purpose, in process of transporting a cargo intended for 
Bremen, Germany, in fulfilment of agreements drawn up in favor of 
interested Germans while the ship was under the German flag and made 
conditional upon the transfer of the said ship to the American flag; 

In law: 

Considering that by the terms of Article 1 of the decree of November 6, 
1914 (Journal Officiel, Nov. 7, 1914), the Declaration signed at London 
on February 26, 1909, regarding the law of naval warfare, was declared 
to be in force during the present war, except for certain additions and 
modifications irrelevant to the question; 

That by the terms of Article 56 of the said Declaration, ‘‘The transfer 
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of an enemy vessel to a neutral flag, effected after the outbreak of 
hostilities, is void, unless it is proved that such transfer was not made in 
order to evade the consequences to which an enemy vessel, as such, is 
exposed ”’; 

That it is mutually recognized by the parties that this is the only law 
applicable to this particular case; 

That, moreover, as the Declaration of London of 1909 has not been 
ratified, it has purely and simply the force of a national act, the inter- 
pretation of which belongs to the Council; 

That Breitung tries to maintain that the transfer of the Dacia to the 
American flag was not effected in order to evade the consequences to 
which an enemy vessel, as such, is exposed, by alleging a real and legiti- 
mate interest which actuated his purchase, which he seeks to prove by 
the considerations, facts, and documents produced by him and mentioned 
above; 

But, considering that neither the nationality nor the commercial 
status of Breitung, nor his alleged speculations, any more than the pur- 
pose he claims to have had in view, namely, of acquiring at a reasonable 
price something of which he had need, constitute in this particular case 
satisfactory proof that the transfer of the Dacia to the American flag 
was not effected to avoid the risk of capture for the ship; that none of 
Breitung’s allegations bear upon the conditions under which the Ham- 
burg-America Line in its own interest tried to sell and did sell the Dacia; 
that in this respect the simple statement of its Manager, according to 
which he would have sold it because the ship was old, is insufficient proof, 
when it has been proved on the other hand that the ship was idle be- 
cause of the risk of capture and that the transfer to the American flag 
was the condition of its charter and of its sale; 

Considering that, according to the claimant, the proof of the genuine- 
ness and of the sincerity of the transfer and of the existence of a real 
interest in the purchaser, should be sufficient to render the transfer to a 
neutral flag valid against a belligerent; 

That the claimant on this point appeals to an opinion rendered by 
the Hon. Cone Johnson, Solicitor of the Department of State of the 
United States, August 7, 1914, according to which Article 56 of the 
Declaration of London should be understood to mean that “the sale of 
a belligerent vessel to a neutral in time of war is valid where such 
sale is made in good faith and divests all the title and interest of the 
vendor,” (Senate Document No. 563, 63rd Congress, 2nd Session, 
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p. 88); that, according to Mr. Cone Johnson, the Declaration of 


London only 


restates the position long maintained by the United States, Great Britain, and most 
of the other maritime nations, except as to the burden of proof of bona fides of such 
a transfer made during the existence of war. It is the bona fides of the sale which is 
the essence of a good transfer and it is not perceived that the ulterior motive actuating 
the parties to the transfer is to govern, though such motive may have been the nat- 
ural advantages in having the ship to fly the flag of a neutral nation rather than of a 
country at war. If the transfer was bona fide without defeasance or reservation of 
title, or without any understanding that the vessel should be retransferred at the end 
of hostilities and without other indicia of a simulated or fictitious transfer, and not 
of a ship in a blockaded port or in transitu, the transfer is valid under international 
law as it would be under the Declaration of London, though the ulterior motive of 
the vendor and the vendee may have been the natural advantages of flying the flag 


of a country at peace; 


But considering that when, at the time Article 56 of the Declaration 
of London was being prepared, certain proposals had been made to 
condition solely upon good faith the validity of the transfer of the flag 
with respect to belligerents, a difference of opinion was manifested on 
the subject of the meaning of the term “good faith’’ proposed as the 
criterion of validity; that the United States delegation appeared to 
hold that good faith existed if the contract relating to the transfer was 
sincere and definitive, and bore no evidence of anything fictitious or 
irregular; but the German and English interpretations of good faith 
included the absence, among the reasons of the transfer, of any intention 
to protect the ship from the consequences of the right of capture; that 
on this point, according to the interpretations, as well as according to 
the original text offered for adoption at the Naval Conference of London, 
as No. 35 of the subjects for discussion, the transfer could be regarded as 
valid only if there was reason to believe that it would have been effected 
just the same had the war not occurred (Blue Book, pp. 183 and 
260) ; 

That it is the latter interpretation that the framers of the Declara- 
tion of London decided upon in adopting the text of the above mentioned 
topic of discussion, at the same time indicating the possibility of evi- 
dence in rebuttal, except under certain conditions not bearing upon the 
present case; 

That the report presented to the conference with regard to the va- 
rious provisions, especially Article 56 of the Declaration, clearly indi- 
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eated that the transfer in order to be valid as against belligerents should 
not have been solely actuated by the existence of the war (Blue Book, 
p. 326 and p. 212) but, for example, by inheritance; 

That this point of view was adopted by German legislation (Prize 
Regulations of Sept. 30, 1909, Chap. 11, Art. 12, Reg. 3, VIII, 14), 
according to which the transfer is valid only when the captor is convinced 
‘that the transfer would have been made even had the war not broken 
out, for example, through inheritance or building contract”’; by Austrian 
legislation (Service Regulations for the R. and I. Navy, 2, V. 133, 
Art. 11) which simply reproduces the text of Article 56 of the Declara- 
tion of London; by Russian legislation (Prize Regulations, March 27, 
1895, Art. 7) according to which it must be proved that the transfer 
was not made in order to protect enemy property; by British legislation 
which made the Declaration of London applicable during the war in 
the same terms as the French decree of Nov. 6, 1914, cited above 
(Order in Council, Oct. 29, 1914); and by Italian jurisprudence and 
legislation (Decree of June 3, 1915, Off. Gaz. No. 150 of June 15, 
1915). 

That, as the Italian Prize Commission also pointed out in 1912 (Acts 
of the Royal Prize Commission, Italo-Turkish War, Vol. 1, p. 197: 
Aghios Georghios affair, May 13, 1912) “if capture is the penalty by 
which the belligerent forbids enemy merchant ships the use of the sea, 
it follows that, whatever the act, even when prompted by legitimate 
interest, which tends immediately to protect the enemy ship from this 
penalty, it can only be considered by the belligerent as performed to 
defraud him of his right and consequently it is void.” 

Considering that in adopting Article 56 of the Declaration of Lon- 
don, interpreted in accordance with the opinion of the Council, and in 
consenting momentarily not to apply the time-honored provisions of 
the order of July 26, 1778, enacted with the view of assisting the 
United States in the interest of liberty and expressly held to be in 
force by the decree of Frimaire 29, year VIII, the Government of the 
Republic was only following the ideas and practices most generally 
in use; 

That the opinion rendered by the Hon. Cone Johnson (which he him- 
self admitted was hastily drawn up without his having either the time 
or the opportunity to correct it, and which was the subject of lively 
debates in the United States Senate, especially in the session of Janu- 
ary 25, 1915) should be regarded as a counsel’s speech in favor of certain 


1026 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


interests, and not, as Edward N. Breitung holds, as an official commen- 
tary on the Declaration of London; 

That in this particular case, aside from the singular character of the 
bill of sale found on board which is alleged to have been drawn up the 
17th or 19th of December by the Hamburg-America Line Co. and 
Breitung, although he did not sign it nor did anyone else sign it for him, 
and although the Manager of the said company remembers to have had 
no dealings with him and declares he never met him, and even admitting 
the regularity of the purchase of the Dacia by Breitung, and supposing 
that the transfer of the ship by the Hamburg-America Line Co. to 
Egon von Novelly and then his transfer to Breitung were real, it is 
proven that not only had the ship, after its transfer, continued its com- 
merce with the enemy as before, thus bringing it within other analogous 
cases (case of the Jemmy in England, July 17, 1801, 6 Rob. 31; I English 
Prize Cases, 337; case of the Benito Estenger, in the United States, 
March 5, 1900, U. 8. Rep. 176, p. 568; Story, Notes on the Principles and 
Practice of Prize Courts, pub. by Pratt, 1854, p. 63) but that at the time 
of its capture it was accomplishing the very voyage for which it had 
been chartered when it was under the German flag and in view of which 
it had been transferred to a neutral flag; 

That such a transfer to a neutral flag with the object of carrying on 
enemy trade and of protecting the ship from capture cannot be valid 
against belligerents; 

Considering that the Council is concerned solely with the validity of 
the capture of the ship and, consequently, is not called upon to decide 
concerning the cargo: 

Decides: 

The capture of the Dacia, together with its rigging, apparatus, equip- 
ment, and supplies of every kind, accomplished the 27th of February, 
1915, by the auxiliary cruiser of the Republic Europe is declared good 
and valid, as a prize to be assigned to the claimants according to the 
laws and regulations in force; 

Articles and effects, the personal property of the captain and of the 
crew, and not constituting articles of contraband, shall be restored to 
the claimants; 

Decided at Paris, in the sessions of August 3 and 4, 1915, at which 
were present: MM. Mayniel, President, René Worms, Rouchon- 
Mazarat, Gauthier, Lefévre, and Fromageot, members of the Council, 
and M. Chardenet, Government Commissioner. 
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In testimony whereof the present decision has been signed by the 
President, the Reporter, and the Secretary-clerk. 
Signed 
E. Mayniel, President, 
Henri Fromageot, Reporter, 
G. Raab d’OErry, Clerk. 
A true copy, 
Attest: 
Signed: G. Raab d’OErry, Clerk. 
Witnessed by us, Government Commissioner, 
Signed: CHARDENET. 


BOOK REVIEWS 


The Prize Code of the German Empire. By Charles Henry Huberich and 
Richard King. New York: Baker, Voorhis & Co. 1915. pp. xxiii, 
177. $2.50. 

Das Englische Prisenrecht in seiner neuesten Gestalt. By Charles Henry 
Huberich. Berlin: Carl Heymanns Verlag. 1915. pp. xv, 135. 
5 marks. 

It seems appropriate to review these books together because of their 
common authorship, their similarity of arrangement, and the leading 
roles which the two nations named have played over against each other 
in maritime warfare during the past year. 

In the first book, the authors present the original text and an accurate 
English translation without comment of the German Prize Code of 
September 30, 1909, incorporating the amendments thereof down to 
July 1, 1915. The introduction gives a concise sketch of the historical 
development of German prize law. We note that the authors make no 
mention of the first prize ordinance enacted under the authority of the 
Prize Law of May 3, 1884, namely, the imperial ordinance of Feb- 
ruary 15, 1889, which related to the blockade of the East African coast 
for the suppression of the slave trade and provided courts for the con- 
demnation of prizes captured during this blockade conformably with 
the Brussels Acts. Though the Emperor, in this ordinance, in terms 
refers to section 2 of the Prize Law of May 3, 1884, as the source of his 
authority, the reference seems inapt for the reason that section | of the 
law demonstrates that it relates to ‘“‘a capture in war,” which designation 
could be applied to a slave-ship only by forced analogy. It is an in- 
teresting fact that this law of May 3, 1884, confers upon the Emperor 
merely the authority to decree “the place of sitting and the composition 
of prize courts, and the procedure in cases brought before them’”’—in a 
word, the adjective but not the substantive law of prize. The Imperial 
Prize Courts Ordinance of April 15, 1911, is undoubtedly authorized 
by this law, but not so the Prize Code of September 30, 1909. The 
latter, which is an imperial ordinance, became effective as law only after 
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its promulgation on August 3, 1914. It is clear, therefore, that the 
exercise of prize jurisdiction in Germany is viewed as a military action, 
which is to be performed in such manner as the Commander-in-Chief 
shall decree. What a contrast to the American system in which Congress 
has the sole power ‘to make rules concerning captures on land and 
water,” and the judiciary—the feeblest arm in the state—claims the 
authority to restrain the Commander-in-Chief even during war! 

This is not the place to examine particularly the provisions of the 
German Prize Code, which follows substantially the Declaration of 
On page 50 of the author’s translation we find this article 


London. 
which contains an important innovation: 


Art. 82. If a commander desires to stop a vessel he shall command the vessel to 
stop by means of signals and blowing of the siren. * * * During a pursuit the 
war ensign need not be displayed, and the use of any merchant flag (einer beliebigen 
Handelsflagge) is permitted. 


A German warship in pursuit of its prey may fly the American flag. 
It is hardly likely that the ruse would delude anybody, just as it would 
be futile for the fleeing ship to display false colors, for it would be 
stopped and searched in any event. But this promiscuous use of 
neutral nations’ ensigns ought to be more clearly and emphatically 
prohibited. A nation’s flag, like an individual’s name, is distinctive 
property. Neither is to be used without authority to deceive and injure 
unsuspecting friends or strangers. Such an abuse reacts on the individ- 
ual or nation tolerating it. 

In Das Englische Prisenrecht, Dr. Huberich, who is an American by 
birth and education, offers the Germans the counterpart of the book 
just discussed. This work, however, is no mere translation but a sys- 
tematic exposition of the British law of prize, the order of topics follow- 
ing the arrangement of the German Prisenordnung. Special attention 
is given to British legislation and the decisions of the British prize courts 
since August, 1914. The authorities are brought down to April, 1915, 
which is far in advance of the official publications of many of the records. 
Necessarily many citations are to newspaper reports, notably of the 
decisions of the colonial prize courts in Australia, India, South Africa, 
and Egypt. Only a practitioner and specialist could have gathered such 
a mass of recent information from such widely scattered sources. Per- 
haps really too much attention is given to the current decisions of courts 
of first instance (especially the vice admiralty courts) as authoritative 
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statements of British prize law; and the very up-to-dateness of the book 
may limit its permanent value. 

Dr. Huberich expresses the opinion that the recognition given the 
Hague conventions and the partial adoption of the Declaration of 
London have transformed English prize law to such an extent into a 
definite code that important changes, such as followed the Napoleonic 
wars and the Crimean war, are hardly to be expected. The grave con- 
troversies which Great Britain is now having with neutral states cer- 
tainly evidence some striking deviations from the Hague conventions 
and the Declaration of London. The innovations which Great Britain 
is now practicing will certainly constitute most important changes if 
they are acquiesced in and accepted as international law, e. g., the Order 
in Council of March 11, 1915. The extension given the conception of 
a legal blockade, the assumption that one belligerent can dictate to all 
other nations what is or is not contraband, the future of the Suez Canal, 
the status of armed merchantmen, are some of the critical issues of the 
present naval war that are pregnant with possibilities of radical changes 
in the law of maritime warfare. None of these issues are mentioned by 
the author, who assures his German readers that he is presenting ‘‘the 
rules of prize law as they are actually administered in the British courts, 
without any reference whatever to their political bearing.’”’ Dr. Hu- 
berich simply registers the official acts of the British and lets the reader 
pass judgment. This impartial and objective method ought to recom- 
mend the book even to English readers. No English book, to the re- 
viewer’s knowledge, has been published giving so compact and syste- 
matic a statement of contemporary British prize law. 

GEORGE C. Butte. 


Government of the Panama Canal Zone. By Major General George W. 
Goethals, U. S. Army, Governor of the Panama Canal. The 
Stafford Little Lectures. Princeton: University Press, 1915. pp. 106. 
Cloth $1.00. 


To the growing literature about the Panama Canal has just been 
added this little volume, discussing one phase only of the remarkable 
work on the Isthmus—the government under which the construction was 
prosecuted, and that under which the Canal is to be operated. The 
name of its distinguished author gives the stamp of authority to his 
treatment of the subject, which is one of much more than popular and 
ephemeral interest. Starting with the Spooner Act of June 28, 1902, 


= 


BOOK REVIEWS 1031 


passed before the route of the canal had finally been determined, and 
which created the Isthmian Canal Commission, General Goethals refers 
to the treaty with Panama of November 18, 1903 (Hay-Bunan-Varilla 
treaty), the Act of April 18, 1904, and that (Panama Canal Act) of 
August 24, 1912, under which the zone is now governed. He says: “‘ But 
a novel problem in government was presented by the necessity of ruling 
and preserving order within the Canal Zone. * * * anew situation 
existed which had to be solved, and after various changes there was 
evolved a form of government which was unique, differing from any 
established methods of administration.” The President appointed the 
Commission March 8, 1904; and in a letter of May 9, 1904, vested in the 
Commission the governmental power by virtue of the authority given 
him by the Spooner Act and that of April 28, 1904. From the first 
organization of government the changes necessitated by experience 
during the constructive period are traced, and a brief account is given 
of the final organization for the operation and administration of the 
Canal as a finished public work. A very interesting part of the book is 
that treating the embarrassments arising from the commission form of 
government, which culminated in the issue of the famous Executive 
Order of January 8, 1908, “‘which, while not in exact accord with the 
law, secured the end desired,”’ to quote the author, who goes on to say: 
“The arrangement * * * resulted in an autocratic form of gov- 
ernment for the Canal Zone. * * * Beginning with a government 
which might be termed political, it ended as a government by Executive 
Order, controlled by one man answerable only to the President of the 
United States through the Secretary of War.” In theory this might 
be held to be extra-legal; in practice it was the action of strong 
men to further one thing—the construction of the Canal. The Canal 
and the Canal Zone are now governed in accordance with law, the 
Act of August 24, 1912. Owing to the transcendent value of the 
Canal to the Navy it is most fortunate that the President has seen the 
wisdom of setting the precedent of appointing an officer of the national 
military service as the first Governor. The person was very naturally 
General Goethals himself, who closes his interesting little book with the 
words ‘Such an appointment to the position of Governor did not de- 
prive the Canal Zone of a civil government, and in no respect was the 
form changed when the reorganization was made effective on April 1, 
1914; it continued what it had been in effect since April 1, 1905—a gov- 


ernment by executive order.” H. S. Knapp. 
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Outline of International Law. By Arnold Bennett Hall, J. D., Assistant 
Professor of Political Science, University of Wisconsin. Chicago: 
La Salle Extension University. 1915. 

This little work, as its title indicates and its preface declares, ‘is in- 
tended as a brief, non-technical statement of the underlying principles 
of international law. It is not written for the specialist, but designed 
solely for the general student and reader who is interested in the world 
problems of the day.”’ And again, ‘In so brief a work detailed ques- 
tions have been omitted, the author being restricted to the mere state- 
ment of underlying principles.” 

The text covers but 106 pages, rather loosely printed, with liberal 
margins. The notes are very limited and confined mainly to works 
usually acceptable. The statements are clear and seem generally cor- 
rect in so far as such brief statements, given with such slight qualifica- 
tion, can correctly present laws so intricate and imperfectly crystallized. 
They are, however, it is submitted, not so often statements of ‘‘under- 
lying principles” as dogmatic and greatly condensed statements of 
rules of law the reasons and principles being eliminated for the sake of 
brevity. 

The result is, by no fault of the learned author, who has in the main 
done well, but by an inherent defect in the plan, an extremely attenuate 
statement of rules, with slight or no discussion or explanation. ‘To an 
experienced student it is hardly informing and to a beginner it must 
peculiarly lack the vitalizing support of reason, history and derivation. 

It is submitted that assimilation of knowledge in such form is pecu- 
liarly difficult and information thus got is apt to prove highly evanes- 
cent and temporary. The digestive tract can not advantageously 
operate for long on condensed pellets, neither can the intellect of 
the student. A certain bulk is useful in food for the mind as for 
the body. 

There are ten appendices to Dr. Hall’s book, covering 142 pages, just 
36 pages more than the text. They consist of ‘‘a classified bibliog- 
raphy,” of seven acts or conventions of the Hague Conference, of the 
ratifications of the acts of the Hague Conference and of the Declaration 
of London. 

Some errors have been observed in the text, due doubtless to a proof 
reader to whom legal terms and names were unfamiliar. Thus ‘‘ Whor- 
ton”’ at the foot of page 16, must mean “Wharton,” ‘Gyllenorg’s 
on page 45 must mean ‘‘Gyllenborg’s Case.” ‘‘La Nenfa” on 


Case’ 
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page 65 must mean “La Ninfa.” ‘“Annaire’”’ on page 68 seems a mis- 
print for ‘‘ Annuaire.” 

On page 78 one old English case is cited as giving the better view 
that interest can be collected for the period during which debts cannot 
be paid on account of war. This writer has lately collected and pub- 
lished a large number of far more full and recent cases in our own State 
and Federal courts which support a contrary conclusion. 

The statement at page 89 that the Second Peace Conference agreed 
upon the prohibition of discharging explosives from balloons for a period 
extending to the next peace conference, needs to be qualified by the 
statement that many of the principal nations, including Germany, re- 
fused to agree to or ratify this prohibition. 

The Declaration of London as printed is also likely to mislead in the 
absence of a statement that the English Parliament refused to ratify it 
and that our own government had declined under the circumstances, to 
consider it as binding. 

The reference on page 110 to “2 Carrington & Payre 
tended for “Carrington & Payne.”’ 

In the main this reviewer would not wish to criticise the work of the 
learned author, except in these minor details. He has complied with 
his publishers’ ‘‘restrictions.”” This reviewer would, however, express, 
with deference, the gravest doubt as to the value of such abbreviated 
statements of a great, varied and not yet perfected department of Law. 

CHARLES NOBLE GREGORY 


must be in- 


German Legislation for the Occupied Territories of Belgium. Official 
Texts. Edited by Charles H. Huberich, J. U. D., D. C. L., LL. D., 
and A. Nicol-Speyer, J. U. D. The Hague: Martinus Nijhoff. 
1915. pp. 108. Cloth 3/- net. 


This little volume, containing the legislation enacted by a belligerent 
in respect of enemy territory under military occupation, needs no de- 
tailed description other than that contained in the title. Although the 
title is given in English, which would naturally lead the. reader to sup- 
pose that the book is printed in English, the texts given are the original 
German with French and Flemish official translations from the Gesetz- 
und Verordnungsblatt fiir die okkupierten Gebeite Belgiens, Nos. 1 to 25, 
inclusive, bearing irregular dates from September 5 to December 26, 
1914. No English translation accompanies these texts, but an introduc- 
tion in that language by the authors gives an interesting summary of 
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the situation in Belgium with reference to German legislation, which 
has taken the form of ordinances, proclamations and notifications, ex- 
tending or modifying existing Belgian laws or containing new provisions 
designed to carry out the policies of the occupying state. Legislative 
power in Belgium is vested in a Governor-General, who also exercises 
the powers vested in the King of Belgium. All legislation requiring the 
sanction of the provincial governors or the King is now required to be 
sanctioned by the military governors or the Governor-General, re- 
spectively. The authors make special mention of the ordinance of 
November 19, 1914, declaring that Germany, Austria and Turkey are 
not to be considered as foreign Powers or as enemies within the meaning 
of the Belgian Penal Code nor of the law of August, 1914, concerning 
offences against the security of the state. Special mention is also made 
of the ordinance of December 12, 1914, abrogating the Belgian laws and 
ordinances relating to the militia and civil guard. 

The appearance of these documents is not only of peculiar interest at 
the present time, but by making them permanently available in book 
form the authors have given easy access to documents of much im-. 
portance in the study and development of international law. As 
pointed out by the authors, the subject has already occupied the atten- 
tion of the International Conferences at The Hague. The conventions 
adopted by the Hague Conferences in 1899 and 1907 respecting the laws 
and customs of war on land contain sections on the exercise of military 
authority over occupied territory, and both Belgium and Germany 
signed the convention which is at present in force. 

Gro. A. 


Conventions and Declarations Between the Powers Concerning War, Arbi- 
tration and Neutrality (English, French and German). The Hague: 
Martinus Nijhoff. 1915. 


This is a publication by the well-known Dutch publisher Nijhoff, 
containing the Declaration of Paris of 1856, the Declaration of St. 
Petersburg of 1868, the Hague Declarations of 1899 concerning asphyx- 
iating gases and expanding bullets, the Geneva Convention of 1906, the 
Hague Declaration of 1907 concerning the discharge of projectiles and 
explosives from balloons, the Hague Conventions of 1907, and the 
Declaration of London of 1909. These texts are printed in English, 
French and German in separate sections of the book in the order in- 
dicated. At the end of the French text there appears a table of signa- 
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tures, ratifications and adhesions to the conventions, declaration and 
Final Act of the Second Hague Peace Conference, followed by a list of 
the reservations. An impracticable feature of the publication is the 
omission of numbers from the pages. Each of the three sections which 
divide the book into three languages has its own table of contents, but 
the documents are referred to by numbers instead of by pages. No 
introduction, preface or foreword accompanies the documents in expla- 
nation of their publication in this form, but the publisher, no doubt, in- 
tended to make available in the languages of the countries most prom- 
inently concerned in the European War the international conventions 
and declarations bearing upon the war. These documents are already 
available in a number of other publications, but which are for the most 
part bulky and not quite so handy as the little book under comment. 
It is not believed that the English, French and German texts of these 
documents will be found anywhere else under the same cover except in 
Mr. Nijhoff’s timely publication. 
Gro. A. FINcH. 


Guide to the Law and Legal Literature of Spain. Prepared under the 
direction of Edwin M. Borchard, Law Librarian of the Library of 
Congress, by Thomas W. Palmer, Jr., of the Birmingham, Ala., Bar, 
Sheldon Fellow, Harvard University, 1913-1914, Washington: 
Government Printing Office. 1915. 174 pages. 50 cents. 


This volume is the third in a series of guides which are being published 
by the Library of Congress with the three-fold aim of “first, to furnish 
the lawyer and the student of comparative law with information as to 
the private and public law of the country; secondly, to acquaint the 
legislator with the recent development of legislation, particularly that 
designed to meet the social and economic problems of the day; and, 
thirdly, to furnish the jurist and historian with a guide to the contribu- 
tions to the history, theory and the philosophy of law.” The present 
volume was preceded by the Bibliography of International Law and 
Continental Law (1913), reviewed in these columns in April, 1915 (Vol. 9, 
p. 572), and the Guide to the Law and Legal Literature of Germany (1912). 

This guide to the law of Spain is uniform in arrangement with its 
predecessor on the law of Germany. The first section contains a bib- 
liography, which is followed by sections of a general nature, such as 
Legislation, Court Reports, General Works, Legal Education, Jurispru- 
dence and Philosophy of Law, and Legal History. These are followed 
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by more detailed sections under the various subheads of municipal law. 
A section on International Law is contained in pages 130-136. This is 
followed by sections on Colonial Law and Canon Law. A glossary of 
Spanish legal terms with their English equivalents, which appears at 
the end of the volume preceding the index, will be found useful to many 
American students and lawyers. 

To those who are interested in Spanish-American law, the announce- 
ment in the preface by Mr. Borchard that the present guide “‘is intended 
to constitute the foundation for a Guide to the Law and Legal Literature 
of Latin America, which is now in course of preparation,”’ will be re- 
ceived with great satisfaction and warm approval. The appearance of 
such a guide will be most useful in aiding the increase of knowledge and 
understanding of Latin Americans by their Anglo-Saxon neighbors and 
thus contribute materially to the movement now so earnestly fostered 
and encouraged by the leaders of opinion in the two halves of the Western 
Hemisphere for the creation and maintenance of closer bonds of unity 


and sympathy. 


Gro. A. FINCH. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
{lor table of abbreviations, see page 963] 


leronautics. Aerial warfare and international law. Albert de Lépradelle. Secribners, 
58:19. July. 

Some notes on air-warfare. C. M. R. Picciotto. Journal of the Society of 

Comparative Legislation, /5:150. July. 

justria. Austria victime de Allemania. Abbé Alphonse Lugan. Nuestro Tiempo, 
14:5. July 

Balkans. Balkans and the war. I. Greece. Crawford Price. British R., 11:161. 
Aug. 

Balkans (The) and the war. Jvan Yovitchévitch. Review of Reviews 
(N. Y.), 62:63. July. 

Balkan (The) states and the allies. Charles Johnston. N. American R., 
202 :404. Sept. 

Belgium. Avenir (L’) de la Belgique latine. Raymond Colleye de Weerdt. 19th 
Century, 78:291. Aug. 

Belgium. After reading the Bryce Report, Rockefeller Foundation and 
Cardinal Mercier reports. John Stuart Thomson. National M., 42:579. July 
Aug. 

Fiinftigige Feldzug in Belgien vor hundert Jahren. D. von Gértz. Deutsche 
R., 40 (3):46. July. 

Municipal resistance in Belgium. Pierre Maes. British R., 11:200. Aug. 

Risorgimento (Il) del Belgio. Emilio Vandervelde in Italia. Nuova An- 
tologia, 175:449. Aug. 

Some legal aspects of the invasion of Belgium. Charles Sumner Allen. 
Mid-West Q., 2:280. April. 

Bulgaria. Bulgarie (La) et les alliés. D. Michev. La Revue, 112:131. June-July 

China. Condition (La) juridique des étrangers en Chine d’aprés les traités. G. Soulé. 
R. de dr. int. privé et de dr. pénal int., 10:415. 

Dardanelles, The. Question (La) des détroits. P. H. Mischef. R. politique int., 
3:248. May-June. 

Declaration of London. 
of the Society of Comparative Legislation, 15:72. July. 

Diplomatic (The) point of view. Maurice Francis Egan. Century, 


Legal (The) position of the Declaration of London, Journal 


Diplomacy. 
90:787. Sept. 
——. Ten years of secret diplomacy. E. D. Morel. International R., 1:107. 


July. 
Diplomatic Agents. Inviolabilité des attachés militaires adjoints aux ambassades 


et légations, insulte par un fonctionnaire ture addressée 4 l’attaché naval de 
Gréce 4 Constantinople. R. gén. de dr. int. public, 22:240. Jan.—June. 
1037 


1038 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Eastern Question. Future of Turkey and the Balkan states. Sir Edwin Pears. 

Atlantic, 116:109. July. 

Egypt. De la loi applicable aux sociétés étrangéres en Egypte. M. Kebedgy. R. de 

dr. int. privé et de dr. pénal int., 10:396. 

Egypte (L’) et la guerre. Mohamed Farid Bey. R. politique int., 3:277. 
May-June. 

Enemy status. Alien enemy. Living age. 285:603. June. 
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